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i 

I 

Annie H. P. Kent, et. al.. Appellants, j 


vs. 


Kenneth M. Livingstone, Individually, &c., |:t al. 


a 


Supreme Court of the District of Columbija. 


In Equity. 
No. 56325. 


Annie H. P. Kent, Tyler G. Kent, Plaintiffs 


vs. 


Kenneth M. Livingstone, Kenneth M. Livingston^, Trus¬ 
tee; Charles H. St. John, Trustee; Hugo Thra^, Anna 
V. Livingstone, Defendants. | 

United States of America, 

District of Columbia , ss.: j 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned the fojlowing 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: I 


i 
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1 In the Supreme Court of the District of Columbia 

Holding- an Equity Court. 

Equity. No. 56325. 

Annie H. P. Kent, Tyler G. Kent, 2112 Wyoming Ave. 

N. W., Plaintiffs, 

vs. 

Kenneth M. Livingstone, Kenneth M. Livingstone, Trus¬ 
tee; Charles H. St. John, Trustee; Hugo Thran, Anna 
V. Livingstone, Defendants. 

Bill. 

Filed October 19, 1935. 

The plaintiffs, Annie H. P. Kent and Tyler G. Kent, by 
their bill of complaint respectfully represent and show 
unto this Honorable Court as follows: 

1. The plaintiffs are citizens of the United States, resi¬ 
dents of the District of Columbia, and bring this suit in 
their own right. 

2. The defendant Kenneth M. Livingstone is a citizen 
of the United States, a resident of Arlington County, Vir¬ 
ginia, and is sued both in his own right and as trustee under 
a certain deed of trust hereinafter referred to. The de¬ 
fendant Charles H. St. John is a citizen of the United 
States, a resident of the District of Columbia, and is sued 
as trustee under the deed of trust hereinafter referred to. 

The defendant Hugo Thran is a citizen of the United 
States, a resident of the District of Columbia and is sued 

in his own right. The defendant Anna V. Livingstone is j 

a citizen of the United States, a resident of the District of 
Columbia, and is sued in her own right. 

2 3. Heretofore on or about the 11th day of Sep- \ 

tember, 1930, the plaintiff Annie H. P. Kent pur¬ 
chased and acquired title to that real property in the Dis¬ 
trict of Columbia, with improvements thereon, known and 
described as follows: 

Lot numbered Nine (9) in Block numbered Fifteen (15) |1 

in Todd and Brown’s subdivision of part of “Mount Pleas¬ 
ant” and “Pleasant Plains,” as per plat recorded in the ! 
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s 

Office of the Surveyor for the District of Columbia in 
Liber Levy Court 2 at folio 24, the East 30 feetjby full 
width of said lot, condemned and taken for the widening 
of Sherman Avenue bv District Court Cause No.! 555 in 
the Supreme Court of the District of Columbia; said 
Block numbered Fifteen (15) now known for the purposes 
of assessment and taxation as Square numbered Twenty- 
eight hundred and fifty-two (2852). j 

The said property was and still is improved by i a two- 
story and basement brick apartment house containing 
seventeen apartments, commonly known as premises 2922 
Sherman Avenue, N. W., in the District of Columbia, and 
is hereinafter called ‘‘the property.” At all times frpm and 
after her acquisition of said property as aforesaid, the 
plaintiff Annie H. P. Kent has been and still is the! owner 
of said property; but on or about the 1st day of Qctober, 
1932, the plaintiff Annie H. P. Kent conveyed le^al title 
to said property unto her son, the plaintiff Tyler Gj. Kent, 
and said Tyler G. Kent has at all times thereafter held 
legal title to said property for the use and benefit (ff said 
plaintiff Annie H. P. Kent. I 

4. At all times from and after the acquisition of said 
property by the plaintiff Annie II. P. Kent it ha|s been 
subject to the lien of a certain first deed of trust from one 
Mary S. S. McDuffie to American Security & Trust Com¬ 
pany, as trustee, dated May 28, 1928, and recorded in 
Liber 6167 at Folio 129 of the Land Records of the Dis¬ 
trict of Columbia, securing an indebtedness to tike Na¬ 
tional Savings & Trust Company in the original principal 

sum of $32,500. The indebtedness secured qy said 
3 deed of trust has now been reduced to the principal 

sum of approximately $31,500. 

5. Heretofore on or about the 1st day of December, 
1931, the plaintiff Annie H. P. Kent applied to the defend¬ 
ant Kenneth M. Livingstone for a loan of $5,000, and as 
security for such loan the said plaintiff offered to execute 
and deliver a second lien deed of trust on her said| prop- 
ertv. The defendant Kenneth M. Livingstone agreed to 
procure such a loan for the plaintiff Annie H. P. Kefit, and 
on to-wit, the 8th day of December, 1931, the plaintiff 
Annie H. P. Kent, at the request of said defendant Kenneth 
M. Livingstone, did execute and deliver unto the defend¬ 
ant Kenneth M. Livingstone her five promissory notes, 
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each in the principal sum of $1000, numbered from 1 to 5, 
inclusive, each of said notes being dated December 8, 1931, 
and payable!to the order of the defendant Hugo Thran, 
with interest at the rate of 7% per annum, the principal 
and interest of each note being payable in monthly in¬ 
stallments of $50.00 until paid. At the request of said 
Kenneth M. Livingstone said notes were made payable to 
the defendant Hugo Thran, who plaintiffs are informed and 
believe and therefore aver was a straw payee or nominee 
for the benefit of said defendant Kenneth M. Livingstone, 
and at the time of the execution of said notes was and 
still is employed in the office of and by said defendant 
Kenneth M. Livingstone. Plaintiffs are informed and be¬ 
lieve and therefore aver that immediately after the execu- 
tion of said notes and their delivery to the defendant 
Kenneth M. Livingstone they were endorsed without re¬ 
course by the defendant Hugo Thran at the request of the 
said defendant Kenneth M. Livingstone. 

6. Plaintiff Annie H. P. Kent, at the request of said 
defendant Kenneth M. Livingstone, and to secure him for 
the loan of $5,000, which he had agreed to procure for said 

plaintiff, as aforesaid, on or about the 8th day of 
4 December, 1931, did execute, acknowledge and de¬ 
liver a deed of trust covering said property to the 
defendants Kenneth M. Livingstone and Charles H. St. 
John, as trustees. Said deed of trust was duly recorded 
among the Land Records of the District of Columbia in 
Liber 6619 at folio 146. A copy of said deed of trust is 
hereto annexed, marked Exhibit “A” and is prayed to be 
read and taken as a part of this bill of complaint. Said 
deed of trust is hereinafter for convenience called “the 
deed of trust.” 

7. The defendant Kenneth M. Livingstone, notwithstand¬ 
ing his agreement aforesaid with the plaintiff Annie H. P. 
Kent, did not procure and obtain for said plaintiff a loan 
of $5,000 secured upon said property, but on or about the 
1st day of January, 1932, advised the plaintiff that he was 
unable to procure a loan on said property in the sum of 
$5,000. Thereupon plaintiff requested from said defend¬ 
ant Kenneth M. Livingstone the return of two of her said 
notes in the principal sum of $1,000 each secured by the 
aforesaid deed of trust and persuaded her husband Wil¬ 
liam P. Kenti to make a loan to said plaintiff of $2,000, the 
indebtedness to be represented by two of said notes. The 
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defendant Kenneth M. Livingstone refused, however, to 
redeliver said notes to the plaintiff, Annie H. P. Ktent, until 
he had wrongfully exacted from said plaintiff a brokerage 
fee of $100 for said notes, which sum the plaintjff Annie 
H. P. Kent paid to said defendant Kenneth M. Livingstone. 
The two notes which were redelivered by the defendant 
Kenneth M. Livingstone to the plaintiff Annie H.j P. Kent 
were numbered 4 of 5 and 5 of 5 respectively. S^iid notes 
are still the property of William P. Kent and th^ time of 
payment thereof has been extended and by reason of the 
extension said notes are not now in default. 

5 8. On the remaining $3,000 in principal aijnount of 

notes secured by said deed of trust the defendant 
Kenneth M. Livingstone advanced and loaned to tfie plain¬ 
tiff Annie H. P. Kent and paid for her account the sum of 
$2,000, but has failed and refused to advance anq lend to 
the plaintiff Annie H. P. Kent the balance of $1,000 on ac¬ 
count of said $3,000 principal amount of notes, and has un¬ 
lawfully, usuriously and in violation of statutes jin such 
cases made and provided exacted from the plaintiff Annie 
H. P. Kent a bonus of $1,000 in purported consideration for 
the loan of $2,000 made by said defendant Kenneth' M. Liv¬ 
ingstone to the plaintiff Annie H. P. Kent, as aforesaid. 

9. Plaintiffs are informed and believe and therefore aver 
that the defendant Kenneth M. Livingstone has endorsed 
and delivered for value to one Sylvester Mettenbqrg note 
No. 3 of said series of notes in the original principal sum 
of $1,000, and that said Sylvester Mettenburg is now the 
owner of said note. Plaintiffs aver that the principal 
amount of said note No. 3 has been reduced by payments 
which the plaintiff Annie H. P. Kent has made jthereon 
until said note is now in the principal sum of approxi¬ 
mately $576.00; that the date for the payment of fhe bal¬ 
ance of said note has been extended and that said note by 
reason thereof is not now in default. 

10. Plaintiffs are further informed and believe and there¬ 
fore aver that the defendant Kenneth M. Livingstope at all 
times from and after the delivery to him of notes Nos. 1 
and 2 of said series of notes in the original principal sum 
of $1,000 each, has remained in possession thereof and in¬ 
terested therein. Plaintiffs are further informed and be¬ 
lieve and therefore aver that the defendant Kenqeth M. 
Livingstone has purported to sell and assign said Nos. 
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1 and 2 to his mother, the defendant Anna V. Livingstone, 
but aver that said defendant Kenneth M. Living- 

6 stone has still an interest in said notes and that the 
defendant Anna V. Livingstone is charged with no¬ 
tice of the fact that the defendant Kenneth M. Livingstone 
has exacted of the plaintiff usurious interest in the sum of 
$1,000 as a bonus of his $2,000 loan to the plaintiff Annie 
H. P. Kent, and that said defendant Anna V. Livingstone 
is not a bona fide holder of said notes for value and before 
maturity. 

11. Plaintiffs further aver that on September 21, 1932, 
the defendant Kenneth M. Livingstone, by letter addressed 
to the plaintiff Tyler G. Kent, copy of which is hereto an¬ 
nexed, marked Exhibit “B” and prayed to be read and 
taken as a part of this bill of complaint, demanded of the 
plaintiffs that he be permitted to take over the collection 
of the rentals accruing from said property, claiming that 
he was entitled to do so by virtue of the provisions of the 
deed of trust to said defendant Kenneth M. Livingstone 
and Charles H. St. John, as trustees, and the plantiffs as 
a result of said demand and not being advised of their 
rights in the premises did turn over to the defendant 
Kenneth M. Livingstone each month rents accruing from 
said property. On July 13, 1933, the plaintiff Annie H. P. 
Kent requested in writing of the defendant Kenneth M. 
Livingstone that he relinquish to her the collection of the 
rents of said property, but the defendant Kenneth M. 
Livingstone has wrongfully and in violation of the rights 
of the plaintiffs sought to prevent the plaintiffs from re¬ 
gaining control of their own property. Said defendant 
Kenneth M. Livingstone on the 13th day of October, 1933, 
wrongfullv and unlawfullv addressed to each tenant and 
occupant in said property a letter, each of said letters 
being of the tenor shown in a copy of one of said letters to 
one of said tenants hereunto annexed, marked Exhibit 

“C” and prayed to be read and taken as a part of 

7 this bill of complaint. As a result of said actions of 
the defendant Kenneth M. Livingstone, the tenants in 

said property are uncertain to whom rents are payable, are 
unwilling to pay rents to the plantiffs, or either of them, 
and plaintiffs have been and are now unable to collect the 
rents accruing from said property. 

12. During the period in which the defendant Kenneth 
M. Livingstone unlawfully insisted on acting in the collec- 
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tion of rents from said property plaintiffs maintained and 
employed one Frank Lindsey as manager of sai^. property 
and said Frank Lindsey collected rents from said property 
and managed the same and remitted rents from the said 
property to the defendant Kenneth M. Livingstone. Dur¬ 
ing said period the defendant Kenneth M. Livingstone un¬ 
lawfully and improperly exacted from the plaintiffs as a 
purported commission for services which he di^ not per¬ 
form for said plaintiffs in the collection of rent^ from the 
said property as aforesaid large sums of money, to-wit, 
the sum of approximately $400.00, which sum the defendant 
Kenneth M. Livingstone has failed and refusedl to credit 
the plaintiff Annie H. P. Kent on account of noies Nos. 1 
and 2 of said series covered by said deed of trust} and held 
by said defendant Kenneth M. Livingstone, as aforesaid. 

13. Since the execution and delivery by the plaintiff 
Annie H. P. Kent of said notes Nos. 1 and 2 h^ld by the 
defendant Kenneth M. Livingstone, as aforesaid, s^id plain¬ 
tiff has made payments on account of said notes in an exact 
amount to her unknown, but in an amount in excess of the 
full principal and interest on the sum of $1,000 represent¬ 
ing the amount actually advanced by the defendant} Kenneth 
M. Livingstone for the account of the plaintiff Annie H. P. 
Kent on said notes numbered 1 and 2 held by him, |as afore¬ 
said, not including the payments unlawfully exacted by the 
defendant Kenneth M. Livingstone for purported rent col¬ 
lections from said property as aforesaid. | The de- 

8 fendant Kenneth M. Livingstone has creditejd certain 
payments made by the plaintiff on said ncjtes Nos. 
1 and 2 so that said notes now appear to be in the face 
amount, of approximately $600 each, the exact amoijmt being 
to the plaintiff unknown. Plaintiffs through thehj counsel 
have demanded of counsel for the defendant Kenneth M. 
Livingstone that he exhibit said notes to the plaintiff Annie 
H. P. Kent to the end that plaintiff might be advised as to 
the exact amount of credits thereon, but this the defendant 
Kenneth M. Livingstone has failed to do. 

14. Notwithstanding the fact that the plaintiff Annie H. 
P. Kent has paid in full principal and interest on the sums 
advanced to her by the defendant Kenneth M. Livijngstone, 
as aforesaid, for which advances the defendant ^enneth 
M. Livingstone holds plaintiff’s notes Nos. 1 and 2 under 
said deed of trust, and notwithstanding the fact that no 
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default at present exists in the payment of note No. 3 held 
by Sylvester Mettenburg, or notes Nos. 4 and 5 held by 
William P. Kent, as aforesaid, the defendants Kenneth M. 
Livingstone and Charles H. St. John, as trustees, in viola¬ 
tion of their duty and of the trusts reposed in them by said 
deed of trust have caused the said property to be adver¬ 
tised for foreclosure sale at public auction to be held on 
October 23, 1933. Said advertisement of sale is now ap¬ 
pearing in the Washington Post, a newspaper of the Dis¬ 
trict of Columbia. A copy of said advertisement is hereto 
annexed, marked Exhibit “D” and is prayed to be read 
and taken as a part of this bill of complaint. 

15. Plaintiffs are informed and believe and therefore 
aver that no demand has been made upon the defendants 
Kenneth M. Livingstone and Charles H. St. John, as trus¬ 
tees, to foreclose said property by either Sylvester Metten¬ 
burg, as holder of note No. 3, or by William P. Kent, as 
holder of notes Nos. 4 and 5, and that said attempted fore¬ 
closure sale is at the instance of the defendant Kenneth M. 

Livingstone, as holder of notes Nos. 1 and 2, although 
9 the full amount of the sums advanced on said notes, 

with interest thereon, has been paid by plaintiff 
Annie H. P. Kent. 

16. The plaintiffs are advised by counsel and therefore 
aver that they are entitled to the aid of this Honorable 
Court to restrain the defendants Kenneth M. Livingstone 
and Charles H. St. John, as trustees, from foreclosing or 
attempting to foreclose said property under said deed of 
trust; that they are entitled to recover from the defendant 
Kenneth M. Livingstone all sums unlawfully charged by 
him on account of usurious and unlawful interest, as afore¬ 
said, and on account of improper purported commissions 
for collection of rents from said property, and to have an 
accounting from said Kenneth M. Livingstone therefor; 
and that said defendant Kenneth M. Livingstone should be 
required to account to the plaintiffs for damages resulting 
from his action in preventing the plaintiffs from collecting 
rents accruing on their said property and from preventing 
plaintiffs from managing the same and in inducing tenants 
in said property not to pay rents to the plaintiffs. 

17. Plaintiffs hereby tender themselves ready and willing 
to do equity in this cause and in the event this court should 
find any balance remaining due the defendant Kenneth M. 
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Livingstone or the defendant Anna V. Livingstolne on ac¬ 
count of said notes Nos. 1 and 2, to pay said sum forthwith. 

18. Plaintiffs aver that unless a foreclosure shle of the 

property referred to herein is enjoined by this Honorable 
Court pending a final hearing of this cause they \Vill suffer 
irreparable injury. ! 

19. Plaintiffs further aver that by reason of th^ matters 

and things herein set forth the defendant Kenneth M. Liv¬ 
ingstone is an improper person to act as trustee hnder the 
aforementioned deed of trust. I 


Wherefore, inasmuch as plaintiffs are without 
10 remedy at law and have no remedy save only in a 
court of equity, they respectfully pray: i 

1. That process may issue out of this Honorable Court 
directed to the defendants and each of them, requiring them 
to answer the exigencies of this bill of complaint.j 

2. That a rule may issue out of this Honorabje Court 
directed to the defendants Kenneth M. Livingstlone and 
Charles H. St. John, as trustees, commanding said Kenneth 
M. Livingstone and Charles H. St. John, as trustees, to 
appear in this court on the 23rd day of October, 1933, at ten 
o’clock A. M. and show cause, if any they may have, why 
they should not be restrained and enjoined, pending final 
hearing of this cause, from selling or attempting td sell at 
foreclosure the property covered by said deed of titust. 

3. That the defendant Kenneth M. Livingstone may be 

removed as trustee under said deed of trust and janother 
trustee substituted in his place and stead. j 

4. That the defendant Kenneth M. Livingstone (may be 

required to account to the plaintiffs for unlawful and usuri¬ 
ous interest charged the plaintiffs as above set forth, and 
for purported commissions unlawfully withheld py him 
from rents from said property, and for damages sustained 
by the plaintiffs by reason of the matters and thijngs set 
forth in the bill of complaint. j 

5. That the defendants Kenneth M. Livingstone and Anna 
V. Livingstone may be required to surrender and deliver 
to the plaintiffs notes Nos. 1 and 2 secured by sa^d deed 
of trust, duly cancelled, and that pending the final hearing 
of this cause they may be enjoined from selling, transfer¬ 
ring, hypothecating or in any manner disposing <j)f said 
notes or either of them. 
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That the plaintiffs may have such other, further and al¬ 
ternative relief as the case may require and to the court 
seem meet and proper. 

ANNIE H. P. KENT. 

TYLER G. KENT, 

DOUGLAS, OBEAR & DOUGLAS, 
i By EDMUND D. CAMPBELL, 

Attorneys for Plaintiffs. 

11 District of Columbia, 

We, Annie H. P. Kent and Tvler G. Kent do solemnly 
swear that we have read the foregoing and annexed bill of 
complaint subscribed by us, and know the contents thereof; 
that the matters and things therein stated as of our own 
personal knowledge are true, and those stated on informa¬ 
tion and belief we believe to be true. 

ANNIE H. P. KENT, 
i TYLER G. KENT. 

Subscribed and sworn to before me this 19th day of Oc¬ 
tober, 1933. 

[seal.] GERTRUDE ELLIS, 

Notary Public , D. C. 

12 Exhibit “A'\ 

No. 37016. 

Recorded December 10, 1931, at 11:50 A. M. 

Trust. 

This Deed of Trust made this Eighth day of December, 
A. D. 1931, 

Witnesseth, that Annie H. P. Kent, of the City of Wash¬ 
ington, District of Columbia, party of the first part, for the 
purpose of carrying into full effect the uses, trusts, cove¬ 
nants, and agreements hereinafter set out and for and in 
consideration of One Dollar, does hereby grant and convey 
unto Kenneth M. Livingstone and Charles H. St. John, of 
the same place, parties hereto of the second part, in fee 
simple, the following described land and premises, with the 
improvements, easements, rights, ways and appurtenances 
thereunto belonging, and whether now or hereafter exist¬ 
ing, situate in the District of Columbia, namely: 
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All of Lot nine (9) in Block fifteen (15) in Todd and 
Brown’s Subdivision of parts of tracts of land!known as 
“Mount Pleasant” and “Pleasant Plains,” as p<br plat re¬ 
corded in Liber Levy Court 2 folio 24, of the records of the 
Office of the Surveyor of the District of Columbia, except¬ 
ing the East Thirty (30) feet by full width of said lot con¬ 
demned and taken for widening of Sherman Ajvenue, by 
proceedings in District Court Cause No. 555, iji the Su¬ 
preme Court of the District of Columbia,— j 

Note:—At the date hereof the above describejd land is 
designated on the Records of the Assessor of the lj)istrict of 
Columbia, for taxation purposes, as Lot 804 in Square 2852 
(Lot Eight Hundred Four in Square Twenty-eight Hun¬ 
dred Fifty-two), together with any and all j Building 
13 Material, equipment, apparatus, appliances, furni¬ 
ture and furnishings and machinery now iij or upon 
said land and premises, belonging to, or hereafter to be 
erected, constructed, placed and/or installed in or [upon the 
same, such as (but not limited to) hardware, jawnings, 
storm, screen and other windows and doors; all| heating, 
cooking, lighting, refrigeration and ventilating apparatus 
and appliances; kitchen, bath and dining room ^abinets; 
wall, portable and door beds and their appurtenaiices; ele¬ 
vators and their machinery and equipment; winqow and 
door shades, and such household furniture and fuijnishings 
as are or may hereafter be supplied by the owneif for the 
use of tenants and occupants of said premises, or ^ny part 
thereof, all of which building material, equipment, appa¬ 
ratus, appliances, machinery and furniture and furnishings, 
the party of the first part does hereby covenant and agree 
are and shall be real estate and a permanent parjt of the 
said land and premises for all the purposes hereof, and 
are to be at all times subject to the lien hereof, andj are not 
to be removed therefrom nor made subject to any Vendor’s 
or other trust, lien or conditional bill of sale ahead of this 
Deed of Trust; and this covenant shall be notice to jail per¬ 
sons and corporations hereafter furnishing and/or placing 
and installing any such building material, equipment, appa¬ 
ratus, appliances, household furniture and furnishings 
and/or machinery, to, in or upon said land and premises, 
that this trust will and does constitute a prior lien thereon 
as soon as the same are so delivered, placed and|/or in¬ 
stalled, and that any such persons or corporations, by said 
delivery, placing, and/or installation, waive any and all 
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title, claim, and/or lien thereto, in favor of this Deed of 
Trust. 

In and upon the following uses and Trust: 

First, to secure the full and punctual payment of a cer¬ 
tain debt of Five Thousand Dollars ($5,000.00) due 

14 by the said party of the first part to Hugo Thran, 
for money loaned, for which she has executed and 

delivered and made payable to the order of the said Hugo 
Thran her five (5) certain promissory notes, of even date 
herewith, numbered one (1) to five (5), both inclusive, each 
of said notes for the sum of One Thousand Dollars ($1,- 
000.00), payable in United States Gold coin or its equiva¬ 
lent in monthly instalments of Fifty Dollars ($50.00) and 
interest, at the rate of seven per centum (7%) per annum 
on the 4th dav of each and every month after date until all 

V * 

of said notes are paid in full. Upon default in payment 
of any instalment of principal or interest of said notes, 
or any of them, the entire remaining balance of all of said 
notes shall become immediately due and payable. 

And it is further covenanted and agreed, that this deed 
of trust shall be released, if necessary, to permit the placing 

of a new first deed of trust of not more than Thirtv-two 

•/ 

thousand and five hundred dollars ($32,500.00), and that any 
unpaid portion of the second deed of trust notes hereby 
secured shall be immediately resecured by a new second 
deed of trust of the same tenor and effect as this deed of 
trust, together with all interest, costs, and expenses that 
mav accrue thereon, and all reasonable costs and counsel 
fees that may be incurred or expended by reason of any 
default hereunder, or litigation concerning said real estate, 
or this trust, or the collection of the aforementioned debt 
and/or notes, and all money advanced, with interest, as 
hereinafter provided. 

Second, during the continuance of this trust and until a 
default hereunder, as herein provided for to permit the 
said party of the first part, her heirs and assigns, to use 
and occupy the said described land, premises and appurte¬ 
nances, and the rents, issues and profits thereof to take, 
have and appfy for their sole use and benefit; and on full 
payment of said notes and the interest thereon, and 

15 all costs incurred or expended in respect to this trust, 
and any money advanced, with interest, as herein 

provided, or sooner if directed in writing by the holder or 
holders of said notes, to release the said land, premises and 
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appurtenances, or so much thereof as shall remain undis¬ 
posed of, as hereinafter provided for, unto the daid party 
of the first part, her heirs and assigns, or the person or 
persons then lawfully claiming the same by, through or 
under her at releasee’s expense. j 

Third, the party of the first part does hereby ] covenant 
and agree during the continuance of this trust, (1|) to pay, 
without demand, the debt and notes hereby securdd and all 
installments of principal and interest thereon, U T hen and 
as they shall be due and payable; (2) to pay all tjaxes and 
assessments now due and hereafter levied uponj and as¬ 
sessed against such land, premises and appurtenances; (3) 
to keep the building or buildings and their said appurte- 
nances, now on or hereafter to be erected, placed and/or 
installed in and upon said land and premises, constantly in¬ 
sured against fire, tornado and other risks and casualties, 
to the satisfaction of and in such amounts and company or 
companies as the parties of the second part or substituted 
trustees shall deem necessary for the benefit and protection 
of the holder of the notes secured by this trust, \\[ho shall 


apply whatever may be received therefrom to the payment 
of the debt and other matters secured hereby, with interest 
and costs as herein provided, unless the party orj parties 
entitled to receive the same shall waive the right to have 


the same so applied; (4) to pay, when due, the principal 
and interest on any senior or prior encumbrances <^r liens; 
(5) to promptly comply with any and all municipal! regula¬ 
tions affecting the land, premises and appurtlenances 
hereby conveyed; (6) to pay on demand any] and all 
16 costs, expenses and counsel fees which in j;he dis¬ 
cretion and judgment of the parties of the second 
part or the trustees acting hereunder, or the holder or 
holders of said notes shall be necessary to protect', estab¬ 
lish and/or maintain the validity of this trust or the debt 
and notes and any of the matters secured hereby, and/or 
the title to and/or possession of the said land, premises 
and appurtenances, or any part thereof; (7) To maintain 
the improvements and appurtenances now on and/qr here¬ 
after to be erected, placed, and/or installed in or upbn said 
land and premises, in good condition, and not to permit 
or commit waste thereon nor change, remove or demolish 
the same or any part thereof without consent of th$ party 
or parties secured hereby; (8) to appoint or consent! to the 
appointment of Kenneth M. Livingstone as receiver for the 
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rents and profits of said land, premises and appurtenances, 
to manage and control the same, when, if and while any 
default occurs in the payment of said debt and notes, or any 
installment of principal and/or interest due upon the same, 
or other monies hereby secured, or in performance of any¬ 
thing herein agreed to be done, but such receivership shall 
not stay foreclosure proceedings hereunder; (9) that upon 
default in performance of any of the covenants and agree¬ 
ments herein contained, the parties of the second part or 
the trustees acting hereunder, or the holder or holders of 
the said notes or Kenneth M. Livingstone may, but are not 
required, to execute,, perform and do and/or cause or pro¬ 
cure to be executed, performed and/or done any and all 
of the acts and things herein covenanted and agreed to be 
executed, performed and/or done, and/or to advance and/ 
or pay any monies agreed hereby to be advanced and/or 
paid by the party of the first part, and that any money so 
advanced and/or paid, including costs and counsel fees, 
incurred and/or expended in connection therewith, shall 
be so much additional indebtedness secured hereby 
17 to the party or parties advancing same, and shall 
bear interest at the rate of seven per centum per 
annum until paid, and shall be a first lien secured hereby 
and payable to the person or persons advancing the same, 
upon demand therefor upon the party of the first part, her 
heirs and assigns; and failure to pay the same shall be a 
default hereunder and said land, premises and appurte¬ 
nances, or so much thereof as shall be necessary shall upon 
request of the party or parties so advancing or paying any 
monies as aforesaid which shall not be repaid as aforesaid, 
be sold by the parties of the second part in the manner as 
herein provided for foreclosure, and may be sold subject 
to the debt originally hereby secured or any balance due 
on the same, and, if so sold, the lien of this deed of trust 
upon said land, premises, and appurtenances for the secur¬ 
ing of the payment of said original debt or any unpaid bal¬ 
ance thereof shall remain unchanged and unaffected; (10) 
that upon default hereunder the notes and all other monies, 
debts and claims secured hereby shall become immediately 
due, payable and demandable, at the election of the holder 
or holders thereof, and (11) that the waiver of the breach 
of any covenant herein shall not be construed as a waiver 
of that covenant or any of the other covenants herein con¬ 
tained or of any subsequent breach thereof. 




15 


K. M. LIVINGSTONE, INDIVIDUALLY, &C., ET AL. 

Fourth, upon any default by the party of the fir$t part 
in performance of any of the covenants and agreements 
herein contained, and without notice, the parties i of the 
second part, or any trustee or trustees lawfully acting here¬ 
under, at the request of the holder or holders of said notes 
or of any person hereby secured, shall (1) foreclose this 
trust by selling the said land, premises and appurtenances, 
or so much thereof as shall be then subject to thi^ trust, 
at public auction, after such previous public notice, 
18 at such time and place, in such parcel or parcels, 
quantity or quantities, upon such terms and condi¬ 
tions, and with such postponement of sale or re-sale ^s they 
shall deem best for the interest of all parties concerned; 
(2) upon the terms of the sale being complied with, convey 
in fee simple to and at the cost of the purchaser or purchas¬ 
ers, the land, premises and appurtenances so sold, such 
purchaser or purchasers being hereby discharged frjom all 
liability for the application of the purchase monek T ; (3) 
apply the proceeds of sale, after paying therefrom the 
proper expenses of such sale, including a trustee’s commis¬ 
sion of five (5) per centum on the gross amount df sale, 
and all taxes due and any money advanced with interest, 
as herein provided, and any costs and expenses of delivery 
of a good title and possession of the property sold I to the 
purchaser or purchasers thereof, to the payment |of the 
debt and note hereby secured, whether then due or nqt, with 
interest unpaid thereon to the date of payment, payidg over 
the surplus, if any, to the party of the first part, her heirs 
and assigns or the person or persons then lawfully entitled 
to the same. 

And the party of the first part, does hereby covenalnt and 
agree, that if the interest on the note hereby secured, or 
any part thereof, or any installment on the principal^ is not 
paid when due, then Kenneth M. Livingstone may, at his 
option, advance to the holder or holders of said not^s such 
unpaid interest or principal installment, and any mo^iey so 
advanced, with interest at seven per centum per annum, 
shall be secured hereby; and if it is not repaid to said Ken¬ 
neth M. Livingstone upon demand, the parties of the second 
part are hereby vested with the same powers and duties 
to sell for default, upon request of said Kenneth M. Living¬ 
stone, as are above provided. 

And the party of the first part does further cove¬ 
nant, (1) that she is seized of a good record title to 
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and is in possession of said land, premises and appurte¬ 
nances; (2) to warrant specially the property hereby con¬ 
veyed; (3) that this deed of trust is the second lien and 
encumbrance upon said property, the first encumbrance and 
lien being a deed of trust to secure a debt of Thirty-two 
Thousand Five Hundred Dollars ($32,500.00); (4) to ex¬ 
ecute such further assurances of the same as may be req¬ 
uisite; (5) that if the above described land, premises and 
appurtenances, or any part thereof, shall be advertised for 
sale under the provisions of this deed and not sold, then the 
trustees shall be entitled to one-half of the commission 
above provided for, to be computed upon the amount of the 
debt hereby secured; (6) that no extension of and/or change 
in the time of payment of said notes and/or change in the 
rate of interest thereon and/or time of payment thereof, 
or any other change or changes in the terms of said note 
shall in any wise affect, alter, change or lessen the lien of 
this deed of trust upon all of the property hereby conveyed, 
and (7) that all covenants and agreements herein contained 
shall continue in force and effect unchanged until the full 
payment and satisfaction of all debts, notes, interests, costs, 
expenses and monies hereby secured, and shall bind the 
heirs, representatives, executors and assigns of the party 
of the first part and her successors in title to said land, 
premises and appurtenances. 

And the party of the first part further covenants and 
agrees that until the payment of the said notes in full, Ken¬ 
neth M. Livingstone shall manage the building on said land 
and collect the rentals therefrom, and after paying the ex¬ 
penses of operation and maintenance, and deducting a com¬ 
mission of five per centum on the gross rentals for 
20 his services, shall apply the net rentals to the pay¬ 
ment of (1) taxes; (2) interest on the first deed of 
trust on the said property of $32,500.00; (3) interest and 
principal on this second deed of trust. 

In testimony whereof, the said party of the first part has 
hereunto set her hand and seal the day and year first 
hereinbefore written. 

I ANNIE H. P. KENT, [seal.] 

Signed, sealed and delivered in the presence of: 

COLIN H. LIVINGSTONE. 
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District of Columbia, to-wit: 

I, Gertrude B. Spaulding a Notary Public in and for the 
District of Columbia, hereby certify that Annie H] P. Kent, 
who is personally well known to me as the person who ex¬ 
ecuted the aforegoing and annexed Deed of Trrjst, dated 
November 16th 1931, personally appeared before jne in my 
District aforesaid and acknowledged said Deed \o be her 
act and deed. 

Given under my hand and seal this 9th dav of December, 
A. D. 1931. ‘ ‘ j 

[notarial seal.] GERTRUDE B. SPAULDING, 

Notary Public j, D. C. 


21 Exhibit “B”. 

i 

Washington, D. C., September 21|, 1933. 

Tyler G. Kent, Esq., j 

Washington, D. C. 

i 

Dear Sir: 

As the holder of the second deed of trust on premises No. 
2922 Sherman Avenue, Northwest, in the District of Co¬ 
lumbia, being Lot 804 in Square 2852, and because of de¬ 
fault in the payment of taxes and non-payment of| curtails 
under the terms of the first deed of trust, and in) accord¬ 
ance with the terms and conditions of the second! deed of 
trust recorded December 10, 1931, I hereby beg tjo notify 
you that I shall take over the collection of the rentals ac¬ 
cruing from this property until the aforesaid defaults in 
the payment of taxes and curtails on the first deed [of trust 
note are remedied. j 

Verv trulv vours, 

(Signed) KENNETH M. LIVINGSTONE. 


I 


2—6520a 
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22 Exhibit “C”. 

Kenneth M. Livingstone, 
923 Fifteenth St. X. W., 
Washington, D. C. 


October 13, 1933. 

Mr. Hopkins or Occupant Xo. 303, 

2922 Sherman Avenue, X. W., 

Washington, D. C. 

Dear Sir or Madam : 

You are herebv notified under the authoritv contained in 

•> • 

a certain deed of trust dated the 8th day of December 1931, 
signed by Annie II. P. Kent and recorded among the land 
records of the District of Columbia in Liber 6619 at folio 
146, and due to default under the terms and provisions of 
said deed of trust, that I have taken over the management 
and operation of the apartment building, being premises 
Xo. 2922 Sherman Avenue, Xorthwest, in which building 
you occupy apartment Xo. 303 at a rental of $37.50 per 
month. 

This is to advise vou as a tenant in said building that all 
rents until vou are further notified bv me will be due and 
payable at this office on the date due and no payment to 
any other party will be recognized. 

You are hereby notified that payment to any other per¬ 
son than the undersigned will bring prompt legal action to 
recover such payment from you. Further than this, no pay¬ 
ment to Mrs. Annie H. P. Kent or Frank Lindsev will be 
recognized. 

Yours truly, 

(Signed) KEXXETH M. LIYIXGSTOXE. 


KML HT. 
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23 Exhibit “D”. | 

Washington Post—October 17, 1933. I 

j 

Auction Sales. 

Monday, October 23, 1933. 

Thos. J. Owen & Son, Auctioneers. 

1431 Eve Street Northwest. I 

♦ j 

Trustees’ Sale of Valuable Two-story Brick Apartment 

Building Known as Premises 2922 Sherman Avenue 

Northwest. | 

i 

By virtue of a certain deed of trust duly recorded in 
Liber No. 6619, folio 146 et seq., of the land records of the 
District of Columbia, and at the request of the ^arty se¬ 
cured thereby, the undersigned trustees will sell, at public 
auction in front of the premises, on Monday, the Twenty- 
third Day of October, A. D. 1933, at Two O’clock Ij\ M., the 
following-described land and premises, situate in j the Dis¬ 
trict of Columbia, and designated as and being lot in block 
15 in Todd and Brown’s subdivision of parts of the tracts 
of land known as “Mount Pleasant” and “jPleasant 
Plains,” as per plat recorded in the office of the Surveyor 
for the District of Columbia in Liber Levy Court ^ at folio 
24, excepting the east 30 feet by full width of sai<^ lot con¬ 
demned and taken for widening of Sherman avenu^ by pro¬ 
ceedings in District Court Cause No. 555 in the Supreme 
Court of the District of Columbia, and now known] for tax¬ 
ation purposes as lot 804 in square 2852. 

Terms: Sold subject to a prior deed of trust for $31,- 
900.00, also overdue interest and taxes, further particulars 
of which will be announced at time of sale; the purchase 
price above said trust to be paid in cash. A deposit of 
$1,000.00 required. Conveyancing, recording, &c.,jat pur¬ 
chaser’s cost. Terms to be complied with within fifteen 
days, otherwise deposit forfeited and the property!may be 
advertised and resold at the discretion of the trustees. 

KENNETH M. LIVINGSTQNE, 
CHARLES H. ST. JOHN, 

Trustees. 


P—ocl2,14,17,20,23. 
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24 Answer and Return to the Rule on the Part of the 
Defendant, Charles II. St. Joint , Trustee. 


Filed October 25, 1933. 

******* 


Comes now the defendant, Charles H. St. John, Trustee, 
and for answer to the bill of complaint and for return to 
the rule to show cause exhibited against him in the above 

c* 

entitled cause respectfully shows: 


1. This defendant admits on information and belief the 
allegations contained in paragraph 1 of said bill of com¬ 
plaint. 

2. This defendant admits on information and belief the 
allegations contained in paragraph 2 of said bill of com¬ 
plaint, except that this defendant denies that he is a resi¬ 
dent of the District of Columbia and says that he is a resi¬ 
dent of the State of Virginia. 

3. Answering paragraph 3 of said bill of complaint, this 

defendant is without knowledge as to the truth or 
25 falsity of the allegations contained in paragraph 3 of 
said bill of complaint. 

4. This defendant is without knowledge as to the truth 
or falsity of the allegations of paragraph 4 of said bill of 
complaint. 

5. This defendant is without knowledge as to the truth or 
falsity of the allegations of paragraph 5 of said bill of com¬ 
plaint. 

6. This defendant is without knowledge as to the truth 


or falsity of the allegations of paragraph 6 of said bill of 
complaint. 

7. This defendant is without knowledge as to the truth 
or falsity of the allegations of paragraph 7 of said bill of 
complaint. 

8. This defendant is without knowledge as to the truth 
or falsity of the allegations of paragraph 8 of said bill of 
complaint. 

9. This defendant is without knowledge as to the truth 
or falsity of the allegations of paragraph 9 of said bill of 
complaint. 

10. This defendant is without knowledge as to the truth 
or falsity of the allegations of paragraph 10 of said bill of 
complaint. 
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11. This defendant is without knowledge as to| the truth 
or falsity of the allegations of paragraph 11 of spid bill of 
complaint. 

26 12. This defendant is without knowledge] as to the 

truth or falsity of the allegations of paragraph 12 
of said bill of complaint. 

13. This defendant is without knowledge as to| the truth 
or falsity of the allegations of paragraph 13 of siiid bill of 
complaint. 

14. Answering paragraph 14 of said bill of complaint, 
this defendant is without knowledge as to whether or not 
the plaintiff, Annie H. P. Kent, has paid in full 1 , the prin¬ 
cipal and interest of the indebtedness represented! by plain¬ 
tiffs' notes Nos. 1 and 2 under said deed of trust or as to 


of notes 
dire as to 


whether or not default exists in the payments 
Nos. 3, 4 or 5. This defendant is without knowle 
who holds said notes or any of them. This defendant says 
that on or about October 10, 1933, he learned for the first 
time that he was named as co-trustee with the defendant. 
Kenneth M. Livingstone, under said deed of trust, at which 
time the defendant, Kenneth M. Livingstone, presented to 
him the form of foreclosure advertisement set out as Ex¬ 
hibit “D” to said bill of complaint, informed this defendant 
that he was named trustee under said deed of tjrust and 
that default existed in the payment of notes upder said 
deed of trust, and requested this defendant to s^ign said 
advertisement of foreclosure. This defendant adinits that 
under said advertisement the property is advertise^! at fore¬ 
closure sale at public auction to be held on October, 23, 1933, 
and that it is now appearing in the Washingtorj Post, a 
newspaper of the District of Columbia. This defendant is 
without knowledge as to the truth or falsify of the 
27 remaining allegations of said paragraph in | said bill 
of complaint. j 

15. Answering paragraph 15 of said bill of complaint, this 
defendant admits that no demand has been made personally 
upon him to foreclose said property by either Sylvester 
Mettenburg or William P. Kent. This defendant i^ without 
knowledge as to the truth or falsity of the remaining allega¬ 
tions of said paragraph of said bill of complaint. 

16. Answering paragraph 16 of said bill of complaint, 
this defendant savs that he is advised bv counsel that the 
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same contains conclusions of law and that he is not re¬ 
quired to answer the same. 

17. Answering paragraph 17 of said bill of complaint, 

this defendant savs that he is advised bv counsel that he 

* « 

is not required to answer the same. 

IS. This defendant is without knowledge as to the truth 
or falsity of the allegations in paragraph 18 of said bill of 
complaint. 

10. This defendant is without knowledge as to the truth 
or falsity of the allegations in paragraph 19 of said bill of 
complaint. 

20. Further answering said bill of complaint and each 
paragraph thereof, this defendant says that he has no 
financial or other interest in the matters and things referred 
to therein, and in view of the allegations contained in said 
bill of complaint and the objections which have been 
28 made by the plaintiff to the foreclosure sale of said 
property, this defendant asks leave of this Honor¬ 
able Court to resign as trustee under said deed of trust and 
hereby tenders to the Court his resignation as trustee. 

Wherefore, having fully answered, this defendant prays 
that this suit mav be dismissed as to him. 

CHARLES H. ST. JOHN. 

TOBRIXER, GRAHAM, BREZ 
& TOBRIXER, 

By SELIG C. BREZ, 

Attorneys for Defendant, 

Charles H. St. John, Trustee. 

District of Columbia, 55 : 

I, Charles H. St. John, do solemnly swear that I have 
read the foregoing and annexed answer by me subscribed 
and know the contents thereof, and that the matters and 
things stated of my own knowledge are true and those stated 
on information and belief, I believe to be true. 

CHARLES H. ST. JOHN. 

Subscribed and sworn to before me this 23d day of 
October, A. D. 1933. 

[notarial seal.] FREDERICK G. UMHAU, 

1 Notary Public in and for 

the District of Columbia. 
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29 Individual Answer of Defendant , Kenneth M. Living - 

stone , to Bill of Complaint. 

Filed October 31, 1933. j 

! 

I 

# * * * # # j # 

j 

I 

Comes now the defendant, Kenneth M. Livingstone, and 
for answer to the Bill of Complaint heretofore fileld herein, 
and the Rule to Show Cause issued thereon, and says as 
follows: j 

1. Defendant admits only that the plaintiffs are citizens 
of the United States and residents of the District of Co¬ 
lumbia. 

2. Defendant admits the allegations of Paragraph 2 of 
said Bill of Complaint, except that defendant Charles H. 
St. John, Trustee, is a resident of the District of Columbia. 
Defendant avers the true fact to be that said defendant is 
a resident of the County of Arlington, in the Stat^ of Vir¬ 
ginia. 

3. This defendant admits that on or about the lltjh day of 
September, 1930, plaintiff Annie H. P. Kent purchased the 
property described in the Bill of Complaint. He denies 
that said plaintiff “at all times from and after her acquisi¬ 
tion of said property, has been and still is the owner 
thereof,” and he denies each and every other allegation in 
said paragraph contained. This defendant avers the true 
fact to be that on to wit: the 22nd day of April, A. D. 1932, 
the said plaintiff Annie H. P. Kent, by her certain deed, 
recorded on April 23rd, 1932, as Instrument No. 1016S; con¬ 
veyed to the Patrick Properties, Inc., a corporation organ¬ 
ized and doing business under and by virtue of thej laws of 

the State of Delaware, and with its office in the Dis- 

30 trict of Columbia, all her right, title and interest in 
and to the said property, said deed being Recorded 

in Liber 6651, at folio 573, one of the land records of the 
District of Columbia; that said corporation retained title 
to said property until on or about to wit: the 13th day of 
August, A. D. 1932, when, by its certain deed, bearing date 
on the 11 tli day of August, A. D. 1932, and recorded in 
Liber 6680, at folio 329, one of the land records of jhe Dis¬ 
trict of Columbia, said corporation conveyed to plaintiff 
Tyler G. Kent, all its right, title and interest in and' to said 
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property, and that said plaintiff Tyler G. Kent is the owner 
of the record title to said property, and that said plain¬ 
tiff, Annie H. P. Kent, has no right, title or interest therein. 
Copies of the aforesaid deeds are hereto annexed, marked 
Defendant's Exhibits “A” and “B” and are prayed to be 
read and considered as a part hereof. 

4. This defendant admits the allegations of Paragraph 
4 of said Bill of Complaint to be substantially correct, ex¬ 
cept that the balance due on the first trust, held by the 
National Savings & Trust Company, is in the sum of Thirty- 
One Thousand, Nine Hundred Dollars, and not in the sum of 
Thirty-One Thousand, Five Hundred ($31,500) Dollars. 
This defendant further says that no payments have been 
made by said plaintiff, Annie H. P. Kent, the Patrick Prop¬ 
erties, Inc., and or plaintiff, Tyler G. Kent, since the month 
of May, 1931, and that payments at the rate of One Hun¬ 
dred and Fifty ($150.00) Dollars per month are overdue 
and unpaid on said first deed of trust, secured on said prop¬ 
erty since the month of Mav, 1931. 

5. This defendant admits so much of Paragraph 5 of said 
bill of complaint as relates to the execution and delivery 
of the notes; he denies that defendant Hugo Thran was a 
nominee for his benefit, but avers the true fact to be that 
the said defendant was a straw payee for the benefit of 

plaintiff, Annie H. P. Kent. He admits that said 
31 named defendant endorsed said notes, being the 

payee thereof, without recourse. He further denies 
that said defendant was a straw payee for his benefit. 

6. Defendant admits the allegations of this numbered 
paragraph except as herein denied; he denies that said deed 
of trust was executed as security for him, but avers the true 
fact to be that the same was executed to secure the payment 
of said notes secured thereby, and said notes were negoti¬ 
ated and sold by this defendant, at the request of the plain¬ 
tiff, and for her use and benefit, as is hereinafter set forth. 

7. Answering Paragraph 7 of said Bill of Complaint, this 
defendant adniits that only two of the notes mentioned 
therein, were returned to the plaintiff, Annie H. P. Kent, he 
further avers that of the three remaining notes, in the sum 
of One Thousand $(1,000) Dollars each, two were sold by 
him to defendant, Anna V. Livingstone, for value, and 
before the maturity of any instalment thereof, and as an 
investment for her. That said notes were purchased by the 
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defendant, Anna V. Livingstone, on or about to wit: the 
12th day of December, 1931, and said notes haye always 
been, and now are, the property of the said defendant; that 
after her purchase of said notes, she deposited th|e same in 
her bank for collection, and such partial payment'^ as were 
made thereon, were credited to her account, all las is set 
forth in a certain communication from John Poble, Esq., 
Conservator of said bank, hereto annexed, markecf Defend¬ 
ant's Exhibit “C”, and which is prayed to be read and con¬ 
sidered as a part hereof. j 

Further answering said paragraph, this defendant avers 
that he sold the remaining One Thousand ($l,00(j)) Dollar 
note, to one Sylvester Mettenberg, for value add before 
maturity, and that said note continued long in default; that 
suit was subsequently filed by said holder against t|he plain¬ 
tiff, Annie H. P. Kent, and against this defendant in the 
7 . ' ^ 

Municipal Court of the District of Columbia, to re- 

32 cover the balance due thereon. I 

Further answering said paragraph, this defendant 
says that he accounted fully to the plaintiff, Annie H. P. 
Kent, for the proceeds of the notes sold by him qs afore¬ 
said; and that he has no interest, either legal or equitable, 
in any of said notes, the collections thereon, or the proceeds 
thereof. 

Further answering said paragraph, this defendant denies 
that he exacted from said plaintiff, Annie H. P. I\jent, the 
sum of One Hundred ($100) Dollars as a brokerage fee, or 
as a condition precedent to the delivery of said notes to 
her, but avers the true fact to be that both he and plaintiff, 
Annie H. P. Kent, were attempting to negotiate thej sale of 
the remaining two One Thousand ($1,000) Dollah notes 
(being the same notes as were returned to the plaintiff); 
that this defendant found a prospective purchaser f|or said 
two notes; and at the same time said plaintiff also found a 
purchaser therefor; that plaintiff's purchaser was j willing 
to buy said two notes at a smaller discount than that for 
which they could be sold by this defendant; that said plain¬ 
tiff recognized the fact that this defendant had expended 
considerable time and effort in an endeavor to dispose of 
said two notes; and that said plaintiff and this defendant 
agree that she should pay, and he would accept, the ^um of 
One Hundred ($100) Dollars for his services in that behalf, 
which sum was duly paid by the plaintiff, Annie H. Pj Kent. 
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Further answering said paragraph, this defendant says 
that he has no knowledge relative to the extension of said 
notes, but if material as to him, demands strict proof 
thereof, he further says that he is advised that the two notes 
held by defendant, Anna V. Livingstone, are long in de¬ 
fault, and overdue, and have not been extended. 

8. Answering Paragraph 8 of said Bill of Complaint, this 
defendant denies that he advanced any sums for and on 

behalf of the plaintiff, Annie H. P. Kent, he avers 
33 the true fact to be that he bought said notes from 
the plaintiff, Annie H. P. Kent, and thereafter sold 
the same, as has heretofore been detailed, in his answer to 
Paragraph 7 hereof, which, so far as may be material, is 
prayed to be read and treated as a part hereof. Tie denies 
each and every other allegation in said paragraph con¬ 
tained. 

9. This defendant savs that he has already answered the 
allegations of Paragraph 9 of said Bill of Complaint : he 
says he has no knowledge as to whether this particular 
note is now in default or otherwise, he avers the true fact 
to be that this was the note upon which suit had been filed 
against plairitiff, Annie H. P. Kent, and this defendant. 

10. Answering Paragraph 10 of said Bill of Complaint, 

and as has heretofore been detailed, this defendant savs 

* 

that he sold said notes, for value, and before the maturity 
of any instalment thereof, and on or about to wit: the 12th 
day of December, 1931, to defendant, Anna V. Livingstone. 
He further avers that, since the date of said purchase by 
said defendant, the said notes were and have been her 
property, that he has no interest in said notes, or any of 
the proceeds thereof. He further avers that the purchase 
bv said defendant, Anna V. Livingstone, was made bv her 

•> > • ft 

in good faith, for value, and without notice, and that said 
defendant is the holder in due course of said notes, and 
each of them. That after the purchase by her of said 
notes, defendant Anna V. Livingstone deposited said notes 
for collection in the Federal American National Bank & 
Trust Company of Washington, D. C., payments made 
thereon were credited to her account: and that on note 
numbered 1 of 5, there is overdue and unpaid, the sum of 
$556.58; with interest at 7% per annum from the 27th day 
of March, 1933; that on Note No. 2 of 5, there is overdue 
and unpaid, the sum of $665.85, with interest at 7 c /c per an- 
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num from the 27th day of March, 1933, anjl no pay- 

34 ments whatsoever have been made on sjaid notes 

since said date, and the same are now wholly in de¬ 
fault. I 

i 

11. Answering Paragraph 11 of said Bill of Complaint, 
this defendant admits that on the 21st day of September, 
1932, he addressed the letter referred to as Exhibit “B” 
to Tyler G. Kent, demanding that he be permitted to take 
over the collection of said rents, but avers the triie fact to 
be that the taking over of the collection of the rentals of 
said property, was done under the terms and conditions 
of the deed of trust, and also at the request of! the Na¬ 
tional Savings & Trust Company, the holder of |the first 
deed of trust upon said property, upon which there was 
then due a balance in the sum of Thirty-One Thousand, 
Nine Hundred ($31,900) Dollars. That on or hbout to 
wit: the 28th dav of May, 1931, the first trust betng then 
due and having matured, the same were extended for a 
period of three (3) years by the holder thereof, jthe said 
National Savings & Trust Company, of Washington, D. C. 
That as a condition to said extension, and as onb of the 
terms and conditions thereof, said plaintiff, Annie H. P. 
Kent, entered into an agreement with the holder) of said 
first deed of trust, to pay on account of the obligation 
secured by said first deed of trust, the sum of Ohe Hun¬ 
dred and Fifty ($150.00) Dollars on September 28th, 1931, 
and a similar sum in monthly installments thereafter, as 
is set forth in a copy of each of said agreements^ hereto 
annexed, and marked Defendant's Exhibits “D” an^ which 
is prayed to be read and considered as a part herepf. De¬ 
fendant further avers that said plaintiff f-iled to m^ke any 
of the payments under the said agreement, except the 
sum of Six Hundred ($600.) Dollars, and no payments 
have been made by said defendant since the month of 
December, 1931, that in the meantime, said plaintiff had 
collected the rents, issues, and profits accruing frc^m said 
building, and instead of meeting her obligation under the 
terms of the first deed of trust, and the supplemental 
agreement hereinbefore referred to, had bee^ mak- 

35 ing other disposition of the proceeds thereof , 

Further answering said Paragraph, this defend¬ 
ant avers that said National Savings & Trust Coimpany 
were threatening foreclosure under the terms of tide first 
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deed of trust, unless the collection of the rentals was dele¬ 
gated to some other person than plaintiffs, and knowing 
that this defendant represented the holders of some of the 
notes secured bv the second deed of trust, advised t his 
defendant to either take over the management of said 
property and collect the rentals therefrorii, or that they, 
the holders of the first trust notes, would foreclose under 
the terms and conditions of the first deed of trust, and so 
wipe out the equities of the holders of notes under the 
second deed of trust. Defendant further avers that the 
failure to make payment of any sum or sums due, by way 
of interest, curtail, or taxes, was a violation of the terms 
and conditions of the first deed of trust, and was also a vio¬ 
lation of the terms and conditions under the second deed of 
trust. 

Defendant further avers that the plaintiffs were noti¬ 
fied to this effect, and agreed that to avoid a foreclosure, 
under the terms of the first deed of trust, that this de¬ 
fendant should take over the management and operation 
of the said building, which he accordingly did, and that, 
from on or about to wit: the 21st day of September, 1932, 
this defendant managed said building, collected the rents 
therefrom, and after deducting from said proceeds, the 
expenses of maintenance and operation, together with a 
commission of five per centum (5%), which this defendant 
avers to be the usual commission for such services in the 
District of Columbia, he remitted the proceeds to the Na¬ 
tional Savings & Trust Company, except that, with the 
consent of said National Savings & Trust Company, and 
on to wit: the 27th day of March, 1933, the sum of Seventy- 
five ($75.00)i Dollars was paid to the holders of the notes 
purchased from this defendant, that is to say: there 
36 was paid to Sylvester Mettenberg, the sum of 
Twenty-five ($25.00) Dollars, and to Anna V. Liv¬ 
ingstone, the sum of Fifty ($50.00) Dollars, and by them 
applied on their respective notes. 

Further answering said paragraph, this defendant ad¬ 
mits that he refused to relinquish to the plaintiffs the col¬ 
lection of rentals on said building. He denies, in view of 
the foregoing, that his refusal was wrongful and in viola¬ 
tion of any supposed rights of the plaintiff. He further 
avers that, under the terms and conditions of the second 
deed of trust, the plaintiff, Annie H. P. Kent, expressly, 
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and in writing, agreed that until the payment of tjie second 
deed of trust notes in full, this defendant should manage 
the building on said land and collect the rentajls there¬ 
from, and after paying the expenses of operation and 
maintenance, and deducting a commission of five per 
centum (5%) on the gross rentals for his services, should 
apply the net rentals to the payment of taxes; interest on 
the first deed of trust on said property; and interest and 
principal on the second deed of trust. 

Further answering this allegation of said paragraph, 
this defendant savs that in violation of her agreement with 
the National Savings & Trust Company, and with this 
defendant, and also in violation of the terms and condi¬ 
tions of the second deed of trust, the said plaintiff wrong¬ 
fully collected rentals from said property, in the Approxi¬ 
mate sum of jfGOO.OO, that the same have not been remitted 
to the National Savings & Trust Company under th^ agree¬ 
ment of the plaintiff with said National Savings & Trust 
Company, nor paid on account of the notes secured by the 
second deed of trust, now in default as is heretofore set 
forth, and for these reasons, as well also the non-payment 
of current and back taxes on said property; the saijd letter 
marked Plaintiff’s Exhibit “C” was forwarded to tenants 
in said building. 

Defendant says he has no knowledge as to whether ten¬ 
ants in said building have been and are now refusing 
37 to pay to the plaintiffs the rental accruing from said 
property, and in view of the foregoing, denies that 
the plaintiffs are entitled to collect the said rentals. 

Further answering said paragraph, and each and every 
allegation thereof, this defendant avers that the Revoca¬ 
tion of her agreement to permit the collection of renjts, and 
pay the net proceeds to the National Savings & l Trust 
Company, which he has done since to wit: the 21st |dav of 
September, 1932, is a scheme devised by both plaintiffs to 
retain for themselves, the revenue derived from said prop¬ 
erty, and, upon a foreclosure by the holder of the firsjt trust 
notes, to leave the other note holders without security. 

12. Answering Paragraph 12 of said bill of complaint, 
this defendant denies that said Frank Lindsey wa^ or is 
manager of said building, defendant avers the true fact to 
be that said party is merely a janitor in said building. 
Further answering, this defendant says that he has already 
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answered tliei allegations thereof in his answer to Para¬ 
graph 11 hereof, and that he is advised that it is unneces- 
sarv to further answer the same. 

13. Answering Paragraph 13 of said Bill of Complaint, 
this defendant says that lie is advised that the only pay¬ 
ments made on account of Note =1 of 5, held by de¬ 
fendant Anna V. Livingstone, between the dates of Janu¬ 
ary 5th, 1932, and March 27th, 1933, are in the sum of 
$443.43; and on note #2 of 5, similarly held, only the sum 
of $334.15; and no more; that each of the credits appear¬ 
ing thereon are true and correct in all respects, and that the 
said notes are now wholly in default and unpaid. De¬ 
fendant again denies that he has any right, title or, in¬ 
terest in or to said notes, or any of them. 

14. Answering Paragraph 14 of said bill of complaint, 
defendant denies that the plaintiffs have paid the full 

principal and interest on said notes, or that he holds 
38 the said notes, or has any right, title, or interest 

therein or thereto. 

Further answering said paragraph, this defendant denies 
that he violated any duty reposed in him as Trustee, or 
otherwise, he further says that, on or about to wit: the 10th 
day of October, A. D. 1933, plaintiff Annie H. P. Kent, 
forwarded to i this defendant a letter, a copy of which is 
hereto annexed, marked Defendant’s Exhibit “E,” that 
he forwarded a copy of this communication to defendant 
Anna V. Livingstone, he says that, at the request of said 
named defendant, he and his co-trustee caused the said 
property to be advertised for default in the payment of 
the notes held by said Anna V. Livingstone, as well as de¬ 
fault in the terms and provisions of the first deed of 
trust, and the extension agreement entered into between 
said plaintiff, Annie H. P. Kent, and the National Savings 
& Trust Company, dated May 28th, 1931; that taxes are 
overdue on said property, and for non-payment of the 
monthly instalment due in the sum of Fifty ($50.00) Dol¬ 
lars per month on each note owned by defendant, Anna V. 
Livingstone. 

15. Answering Paragraph 15 of said Bill of Complaint, 
this defendant admits that no demand was made upon the 
Trustees by the parties named therein, he admits that 
said foreclosure sale is at the instance of the holder of 
Notes No. 1 and No. 2; he further avers that such demand 
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was not necessary under the terms and condition's of the 
second deed of trust, which provides; that “upon default 
in payment of any instalment of principal or interest of 
said notes, or any of them, the entire remaining balance of 
all of said notes shall become immediately due a^d pay¬ 
able. ’ ’ ! 

16. Answering Paragraph 16 of said Bill of Complaint, 

this defendant says that he is advised that said paragraph 
sets forth conclusions of law, and that he is not required to 
make answer thereto. j 

17. Answering Paragraph 17 of said Bill of Complaint, 
this defendant says that he has no personal interest 

39 in these proceedings, but that under the ter^ns and 
conditions of the second deed of trust, he is Entitled 
to the allowance of counsel fees and costs incurred, and 
therefore prays the Court to make appropriate provision 
for his said counsel, in such amount as may to the Court 
seem proper for services rendered in that behalf. 

And now having fully answered, this defendant 1 prays 
that he may be hence dismissed, together with hi^ costs 
and counsel fees, as aforesaid. j 

KENNETH M. LIYINGSTQNE. 

EDWARD C. KRIZ, I 

Attorney for Defendant , 

Kenneth M. Livingstone. j 

District of Columbia, ss : 

\ 

I, Kenneth M. Livingstone, being first duly swoim, on 
oath sav that I have read the foregoing and annexed an- 
swer by me subscribed, that the matters and things set 
forth therein are true, as I verily believe. 1 

KENNETH M. LIVINGSTONE. 

Subscribed and sworn to before me, the undersigned 
authoritv, this 30th dav of October, A. D. 1933. 

[seal.] * A. C. MACHLER, j 

Notary Public , D\ C . 

My commission expires July 24, 1935. 
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40 Defendant’s Exhibit “A.” 

No. 20749. 

Recorded August 13, 1932, at 9:00 A. M. 

Deed of Bargain and Sale. 

This deed, Made and entered into this 11th day of August, 
1932, by and between Patrick Properties, Incorporated, a 
Delaware corporation, having offices in the District of Co¬ 
lumbia, party of the first part, and Tyler G. Kent, of the 
City of Washington, District of Columbia, party of the 
second part: 

Witnesseth, that in consideration of Ten Dollars ($10.00), 
lawful money of the United States, and for other valuable 
considerations, the party of the first part does hereby grant, 
transfer, assign and convey unto the party of the second 
part, in fee simple, with special warranty of title, all those 
pieces or parcels of land, together with the improvements, 
rights, privileges, leases, rental agreements and appur¬ 
tenances to the same belonging, situate in the District of 
Columbia, described as follows, to wit: Lot numbered Sev¬ 
enty-four (74) in Louis H. Meyer’s subdivision of lots in 
Square numbered Two Hundred and Two (202), as per plat 
recorded in the Office of the Surveyor for the District of 
Columbia in Liber 25 at folio 52; and 

All of Lot Nine (9) in Block Fifteen (15) in Todd and 
Brown’s subdivision of parts of tracts of land known as 
4 ‘Mount Pleasant” and ‘‘Pleasant Plains,” as per plat 
recorded in Liber Levy Court 2, folio 24, of the records of 
the Office of' the Surveyor of the District of Columbia, 
excepting the East Thirty (30) feet by full width of said 
lot condemned and taken for widening of Sherman Avenue, 
by proceedings in District Court Cause Xo. 555, in the 
Supreme Court of the District of Columbia; said 

41 property now being known for purposes of assess¬ 
ment and taxation as Lot numbered Eight Hundred 

Four, in Square numbered Twenty-eight Hundred Fifty- 
two (2852); also Lots numbered Forty-six (46) and Forty- 
Seven (47) in Edward C. Carrington and Robert W. 
Hughes’ subdivision of Square numbered Two Hundred 
Thirty-four (234) as per plat recorded in the Office of the 
Survevor for the District of Columbia in Liber W.F., folio 
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159; said property now being known for purposes jof assess¬ 
ment and taxation as Lot numbered Eight j Hundred 
Twenty-two (822) in Square numbered Two i Hundred 
Thirty-four (234). j 

In Testimony whereof, on the date first hereinabove 
written, the said Patrick Properties, Incorporated, has 
caused these presents to be signed and acknowledged by 
A. H. P. Kent, its President, attested by J. W. jSommer- 
ville, its Secretary, and its corporate seal to be hereunto 
affixed, and hereby appointing the said A. H. P. Kpnt as its 
true and lawful Attorney in fact to sign, acknowledge and 
deliver these presents as its act and deed. 

PATRICK PROPERTIES, 
INCORPORATED,! 

By A. H. KENT, ! 

President. ! 


Attest: | 

[corporate seal.] J. W. SOMMERVILLjE, 

Secretary. 

District of Columbia, To wit: 


I, the undersigned Phyllis 0. Burtner, a Notary Public, 
in and for Wash. Dist. Columbia, do lierebv certlifv that 
A. H. P. Kent, appointed by the foregoing presents as the 
true and lawful attorney in fact of Patrick Properties, In¬ 
corporated, to acknowledge said presents as! the act 
42 and deed — said Patrick Properties, Incorporated, 
did personally appear before me in said district, 
and did acknowledge said presents, dated the l|th day 
Aug. 1932, to be the act and deed of said Patrick Proper¬ 
ties, Incorporated. I 

Given under my hand and notarial seal this 11 day Aug. 
1932. 

[notarial seal.] PHYLLIS 0. BURTNErL 

Notary P\iblic. 


Office of the Recorder of Deeds. 


District of Columbia. 

C. C., A. 

This is to certify that the foregoing is a true and verified 


copy of an instrument as recorded in Liber 6680, folio 329, 
3—6520a 
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et seq., one of the land Records of the District of Columbia. 

In testimony whereof, I have h-reunto set my hand and 
affixed the seal of this Office this 30th day of Oct. A. D. 1933. 
[seal.] * JEFFERSON S. COAGE, 

Recorder of Deeds , D. C. 

E A G. 


43 Def end-ant’s Exhibit “ B. ’’ 

No. 10168. 


Recorded April 23, 1932, at 11:17 A. M. 


Deed. 

This deed made this 22nd day of April in the year one 
thousand nine hundred and Thirty-two, by and between 
Annie H. P. Kent, of the City of Washington, District of 
Columbia, party of the first part, and Patrick Properties, 
Incorporated,'a corporation organized under the laws of 
the State of Delaware, party of the second part: 

Witnesseth, that in consideration of Ten Dollars, the 
party of the first part does grant unto the party of the sec¬ 
ond part, in fee simple, all that piece or parcel of land in 
the District of Columbia, described as follows, to wit: 

All of Lot nine (9) in Block fifteen (15) in Todd and 
Brown's subdivision of parts of tracts of land known as 
“Mount Pleasant” and “Pleasant Plains” as per plat 
recorded in Liber Levy Court 2, folio 24, of the records of 
the Office of the Surveyor of the District of Columbia, ex¬ 
cepting the East thirty (30) feet by full width of said lot 
condemned and taken for widening of Sherman Avenue, bv 
proceedings in District Court Cause No. 555, in the Su¬ 
preme Court of the District of Columbia; said property 
now being known for purposes of assessment and taxation 
as Lot numbered Eight Hundred Four (804) in Square 
numbered Twenty-eight Hundred Fifty Two (2852); to¬ 
gether with the improvements, rights, privileges and appur¬ 
tenances to the same belonging. 

And the said party of the first part covenants that she 
will warrant specially the property hereby conveyed; and 
that she will execute such further assurances of said land 
as may be requisite. 
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44 Witness my hand and seal the day and tear first 
hereinbefore written. 

ANNIE H. P. KENT, [seal.] 

In the presence of: 

JAS. A. SOMMERVILLE. ! 

i 

I 

State of Virginia, 

County of Arlington , To wit: 

I, Janies A. Sommerville, a Notary Public, in and for the 
County of Arlington, in the State of Virginia, d6 hereby 
certify that Annie H. P. Kent, party to a certain Deed, 
bearing date on the 22nd day of April, 1932, anji hereto 
annexed, personally appeared before me in said District the 
said Annie H. P. Kent being personally well knovtn to me 
as the person who executed the said Deed, and Acknowl¬ 
edged the same to be her act and deed. j 

Given under my hand and seal this 22nd day o|f April, 
1932. 

[notarial seal.] JAS. A. SOMMERVILLE, 

Notary Public in and for 
the County of Arlington , Virginia. 

45 Office of the Recorder of Deeds. 

District of Columbia. 

C. C., A. 

This is to certify that the foregoing is a true and yerified 
copy of an instrument as recorded in Liber 6651, folio 573, 
et seq., one of the Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my h^nd and 
affixed the seal of this Office this 30th day of Oct. A. t>. 1933. 
[seal.] 

JEFFERSON S. COAGE[ 

Recorder of Deeds , P. C. 


E A G. 
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46 Defendant's Exhibit “C.” 


Federal American National Bank & Trust Company. 

Washington, D. C. 


October 20th, 1933. 

Mr. Edward C. Kriz, Attorney, 

1416 F Street, Northwest, 

Washington, D. C. 

My dear Mr. Kriz: 


In reply to vour letter of this date, I beg to advise that 
we received on December 12, 1931, for collection and credit 
to the account of Mrs. Anna V. Livingstone, two notes for 
$1,000 each, numbered one of five and two of five, dated 
December 8, 1931, signed Annie H. P. Kent, payable to the 
order of Hugo Thran, secured by second deed of trust on 
Lot 804, square 2852, which said notes we continued to hold 
for collection and credit to the account of Mrs. Livingstone 
until they were withdrawn on October 17, 1933. 

Very truly vours, 

JOHN POOLE, 

Conservator. 


JP. 


47 Defendant's Exhibit “D.” 

Washington, D. C. May 28tli, 1931. 

The time of payment of the notes of Mary S. S. McDuffie 
for $32,500.00 dates May 28th, 1928, payable three years 
after date, and secured by deed of trust on Lot 804 in 
Square 2852, is hereby extended to on or before three years, 
subject to the provisions on the reverse side hereof, with 
interest at six per centum per annum until paid, payable 
semi-annuallv. 

Said notes and each and every of the provisions of the 
deed of trust securing the same are to continue unqualified 
and in full force throughout the period of this extension 
as though the end thereof had been the original date of 
maturity, and undersigned, for value received, hereby 
guaranteeing the payment thereof, without demand, notice 
or protest, and holding herself bound for pavment. 

ANNIE H! P. KENT. 
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May 28th, 1931. 

It is understood and agreed that, in addition tb the semi¬ 
annual interest upon this debt during the period of the 
extension thereof, the undersigned will pay ttje sum of 
$150.00 per month on account of the principal of said debt, 
the first installment to be paid on September 28th, 1931, 
and subsequent installments of $150.00 each to be paid 
monthly thereafter, the entire balance of principal remain¬ 
ing unpaid on May 28th, 1934, to be then due an<l payable. 
Default in the payment of any such installment bn account 
of principal shall give the holder of this debt! the same 
rights set forth in the deed of trust securing th^ same, as 
obtained in case of default in the performance of hny of the 
obligations set forth in the original note and deejd of trust 
securing the same. 

ANNIE H. P. KENT. 


48 Defendant's Exhibit “E.” 

2121 Wyoming Ave. N. iW., 
Washington, t>. C., 

Oct. 10, 1933. 

Mr. Kenneth M. Livingstone, 

923 15th St. N. W. City. 

Dear Mr. Livingstone: 

As I am sure you have felt for some time, I arb anxious 
to achieve some settlement of my tangled real estate affairs 
and if some arrangement more advantageous tc^ me than 
the one now in effect cannot be made, I am determined to 
let the three buildings in which the National Savings and 
Trust Co. is interested, pass out of my hands entirely. 

Onlv vesterdav, I have been able to bring the situation to 
the personal attention of Mr. Hoover. My propositions 
were received very sympathetically, and I believe jthat they 
will be accepted in large part, at least. 

I am glad to have made a satisfactory compromise with 
Mr. Mettenburg, through Mr. Chas. Warden, and 1 am ask¬ 
ing Mr. Warden to propose to you that I pay $20.00 monthly 
on each of the two outstanding notes which you have placed 
for me, secured on 2922 Sherman Ave., of which j I believe 
the balance is $600.00 each. I hope this agreement can be 
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reached without a further suit, and its accompanying un¬ 
necessary costs. 

At present I have no other means of meeting the pro¬ 
posed compromise on the last two notes, than the rents 
from the two Sherman Ave. buildings, which you have been 
disbursing for the past year. I have, therefore, instructed 
Frank Lindsey to turn over to me his collections since Oct. 
1st, and have deposited this amount to my account. 

I am giving a copy of this letter to Mr. Warden, and he 
will see vou verv shortlv. 

w + W 

Yours truly, 


A. H. P. KENT. 


49 Ansivev of Defendant, Kenneth M. Livingstone , 

Trustee . 


Filed October 31, 1933. 

• ••«•** 

The answer of Kenneth M. Livingstone, Trustee, to the 
Bill of Complaint heretofore filed herein, and the Rule to 
Show Cause issued thereon, respectfully shows: 

1. This Trustee defendant savs that he is one of the 
Trustees named under the deed of trust, described in the 
Bill of Complaint heretofore filed herein, said deed of trust 
being recorded on the 10th day of December, 1931, as In¬ 
strument No. 37016, in Liber 6619, at folio 146, one of the 
land records of the District of Columbia, which trust se¬ 
cured the paypient of of a certain debt, in the sum of Five 
Thousand ($5,000) Dollars, due by plaintiff, Annie H. P. 
Kent, to Hugo Thran, for money loaned, for which she 
made, executed and delivered her five (5) certain promis¬ 
sory notes, dated the 8th dav of December, 1931, and num- 
be red 1 to 5, both inclusive, each of said notes being in the 
sum of One Thousand ($1,000) Dollars, payable in United 
States gold coin or its equivalent, in monthly instalments 
of Fifty ($50.00) Dollars and interest at the rate of seven 
per centum (7%) per annum on the 4th day of each and 
every month until all of said notes are paid in full, and 
under the terms of which trust the said Annie H. P. Kent 
conveyed to this defendant and Charles H. St. John, Trus¬ 
tees, the property described in the Bill of Complaint. 
50 2. This defendant, Trustee, says that defendant, 

Anna V. Livingstone, is the holder for value, before 
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maturity, and without notice, of two of said Jiotes, orig¬ 
inally in the principal sum of One Thousand ($1,000) Dol¬ 
lars each, being notes numbered 1 of 5 and 2 o\ 5, that on 
note No. 1 there is now overdue and unpaid, ^he sum of 
Five Hundred and Fifty-Six Dollars and Fifty-bight Cents 
($556.58); with interest from March 4th, 1933, aind on Note 
No. 2 of 5, there is now overdue and unpaid, pie sum of 
Six Hundred and Sixty-five Dollars and Eighty [Five Cents 
($665.85), with interest from March 4th, 1933; that no pay¬ 
ments of any of the instalments at the rate of Fifty ($50.) 
Dollars per month have been made on said notes since the 
4th day of March, 1933, that, had the payments of Fifty 
($50.00) Dollars per month been made with regularity, said 
notes would have been wholly paid on August 8th, 1933, 
and hence, the same are wholly overdue and unpaid. 

3. This defendant as Trustee further savs that he is ad- 
vised and believes, and believing avers,* that the plaintiff 
has permitted unpaid taxes to accrue on said property, for 
the years 1933 and 1934, in the sum of Eleven Hundred and 
Fifty-three Dollars and Forty-seven Cents (J$1153.47); 
which taxes are all overdue and unpaid. 

4. That due to the aforesaid and other reasons, this de¬ 
fendant, together with his co-defendant, Trustee?, were re¬ 
quested and instructed by defendant, Anna V. Mginetone, 
under date of October 6th, 1933, to take such steps for fore¬ 
closure under said trust because of default in the payment 
of her notes, secured by said trust, as well also ftor default 
in the payment of taxes due on said property, and other 
defaults set forth in said letter of instructions i o this de¬ 
fendant and his co-trustee, which is hereby annexed, 
marked Trustee Defendant’s Exhibit “A”, anp which is 

prayed to be read and considered as a part hereof. 
51 5. That, pursuant to such instructions fo himself 

and his co-Trustee by the said Anna V. Livingstone, 
this defendant and his co-defendant, Trustee, proceeded to 
advertise said property for sale and take such o|her steps 
as might be necessary to foreclose under the terms of said 
deed of trust, said sale being advertised as is set forth in 
Defendant’s Exhibit “D” annexed to the Bill of Complaint, 
but that, in accordance with the instructions froip counsel, 
after the filing of suit herein, said sale was postponed to 


the 2nd dav of November, A. D. 1933, at the same 


hour. 
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'Wherefore, having fully answered said Bill of Complaint 
and said Rule to Show Cause, this defendant respectfully 
prays for the instruction of this Honorable Court as to his 
dutv in the premises. 

KENNETH M. LIVINGSTONE, 

Trustee. 

EDWARD C. KRIZ, 

Attorney for K. M. Livingstone , Trustee. 

District of Columbia, ss : 

I, Kenneth M. Livingstone, being first duly sworn, on 
oath say that I have read the foregoing and annexed answer 
by me subscribed, that the matters and things set forth 
therein are true, as I verilv believe. 

KENNETH M. LIVINGSTONE. 

Subscribed and sworn to before me, the undersigned 
authority this 30th day of October, A. D. 1933. 

[seal.] ‘ A. C. MACHLER, 

Notary Public, D. C. 

My commission expires July 24, 1935. 

52 Trustee’ Defendant 9 s Exhibit “A.' 9 

! Carters Point, Kings County, 

New Brunswick, Canada, 
October 6th, 1933. 

Messrs. K. M. Livingstone and 
Charles H. St. John, Trustees, 

923 15th Street, N. W., 

Washington, D. C. 

Gentlemen : 

You are named as the Trustees under a certain deed of 
trust, dated the 8th day of December, 1931, and recorded 
in Liber 6619, at folio 146, of the land records of the Dis¬ 
trict of Columbia, Annie H. P. Kent being the maker of the 
said deed of trust, and the notes secured therebv. 

I am the holder of two of the notes secured therebv, oris:- 

V 7 C_? 

inally in the sum of One Thousand ($1,000) Dollars, and 
upon which there is a balance overdue and unpaid, since 
March 27th, 1933, on Note irl of 5, in the sum of $556.58; 
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and on note #2 of 5, in the sum of $665.85. Sinbe the 27th 
day of March, 1933, no payments have been made on said 
notes. 

Taxes are also overdue and unpaid on the property upon 
which the above deed of trust is security, for the] year 1933 
and part of 1934, amounting to over the sum of One Thou¬ 
sand ($1,000) Dollars; and I am advised that j payments 
under the first deed of trust, held by the National Savings 
& Trust Company, have not been met. I am alj^o advised 
that in breach of the terms and conditions of tljie deed of 
trust referred to above, the maker of the notes is collect¬ 
ing the rentals from said property, and making other dis¬ 
position of the proceeds than to the payment of the obli¬ 
gations secured on the property, either first or second 
trusts. 

I therefore request that you proceed to advertise this 
property for sale to the highest bidder, at the earliest pos¬ 
sible date, under the terms and conditions of tlje deed of 
trust. 

Yours very trulv, j 

(Sgd.) ANNA V. LIVINGSTONE. 

I 

1 

53 Individual Answer of Defendant , Anna If. Living¬ 
stone , to Bill of Complaint . j 

Filed November 9, 1933. 

****** 1 * 

Comes now the defendant, Anna V. Livingston^, and for 
answer to the Bill of Complaint heretofore filed herein, and 
the Rule to Show Cause issued thereon, and says as follows: 

1. This defendant admits the allegations contained in 
paragraph No. 1 of said bill of complaint. 

2. This defendant admits the allegations contained in 
Paragraph 2 of said bill of complaint except on information 
and belief this defendant avers that Charles H. St. John 
is a resident of the State of Virginia. 

3. This defendant admits that on or about the 11th day 
of September, 1930 the plaintiff, Annie H. P. Kent, pur¬ 
chased the property described in Paragraph 3 of said bill 
of complaint and that this defendant is without knowledge 
regarding the other allegations contained in said Para¬ 
graph 3. 
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4. This defendant admits the allegations contained in 
Paragraph 4 of said bill of complaint except that this de¬ 
fendant avers on information and belief that the indebted¬ 
ness secured bv the deed of trust referred to in said Para- 
graph 4 of said bill of complaint has been reduced to the 
amount of $31,900. 

5. This defendant admits that on the 8th day of Decem¬ 

ber, 1931 the plaintiff, Annie H. P. Kent, executed 
54 her two notes each in the sum of One Thousand Dol¬ 
lars ($1,000) numbered 1 of 5 and 2 of 5, that each 
of said notes is dated December 8, 1931, payable to the 
order of Hugo Thran with interest at the rate of seven per 
cent per annum and that said notes were endorsed without 
recourse by the said Hugo Thran. This defendant has no 
knowledge regarding the other allegations contained in 
Paragraph 5 of said bill of complaint. 

6. This defendant admits that Annie II. P. Kent on or 
about the 8th day of December, 1931 did execute, acknowl¬ 
edge and deliver a deed of trust conveying property de¬ 
scribed in Paragraph 3 of this bill of complaint and that 
said deed of trust was duly recorded among the land rec¬ 
ords of the District of Columbia in Liber 6619 at folio 146, 
and this defendant has no knowledge regarding the other 
allegations contained in said bill of complaint. 

7. This defendant has no knowledge of the allegations 
contained in Paragraph 7 of this bill of complaint. 

8. This defendant has no knowledge of the allegations 
contained in Paragraph 8 of this bill of complaint. 

9. This defendant has no knowledge of the allegations 
contained in Paragraph 9 of this bill of complaint. 

10. This defendant denies the allegations made in Para¬ 
graph 10 of this bill of complaint and further answering 
this paragraph says that on or about the 12th day of De¬ 
cember, 1931 she purchased through the defendant Ken¬ 
neth M. Livingstone the two notes referred to in said Para¬ 
graph 10 of the bill of complaint, for which she paid the 
sum of Nineteen Hundred Dollars ($1,900.00); said notes 
remained with said defendant and that at all times since 
the purchase of said notes as aforesaid, this defendant has 
been and still is the owner of said notes. Attached hereto 
as exhibits numbered 1 and 2 are copies of said notes, which 
; t is prayed to be taken and read as a part hereof. 
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11. This defendant has no knowledge of the allegations 
contained in Paragraph 11 of this bill of complaint. 

55 12. This defendant has no knowledge c^f the alle¬ 
gations contained in Paragraph 12 of t[his bill of 

complaint. 

13. Answering Paragraph 13 of said bill of Icomplaint, 
or so much thereof as this defendant is advised that it is 
necessary to answer, this defendant says that following her 
purchase of said notes referred to in said Paragraph 13 
of said bill of complaint she has received payments thereon 
in the following amounts, which have been dul^ credited 
on said notes: on said Note 1 the sum of Four Hundred 
Forty-Three and 42/100 Dollars ($443.42), leaving a bal¬ 
ance due on said note of Five Hundred Fifty-Six 4md 58/100 
($556.58) with interest from March 27, 1933; on said Note 
2 the sum of Three Hundred Thirty-Four and 15/100 Dol¬ 
lars ($334.15), leaving a balance due on said note of Six 
Hundred Sixty-Five and 85/100 Dollars ($665.85) with in¬ 
terest from March 27, 1933; that said notes 1 and 2 have 
long since been in default, that demand has been made for 
the payment thereof, that payment has not been [made and 
that she requested the defendants, Kenneth M. Livingstone 
and Charles H. St. John, to foreclose said property under 
the deed of trust. 

14. This defendant denies the allegations contained in 
Paragraph 14 of said bill of complaint except th^t this de¬ 
fendant admits that defendants Kenneth M. L: 
and Charles H. St. John, as Trustees, advertised 
erty described in said bill of complaint for foreclosure sale 
at public auction to have been held on October 2^, 1933. 

15. This defendant has no knowledge whether \)r not de¬ 
mand has been made upon Kenneth M. Livingktone and 
Charles H. St. John, as Trustees, to foreclose said property 
by either Sylvester Mettenburg, as holder of note num¬ 
bered 3, or by William P. Kent, as holder of nptes num¬ 
bered 4 and 5. This defendant denies that the foreclosure 
proceedings referred to in said Paragraph 15 of said bill 
of complaint were instituted at the instance of Kenneth M. 

Livingstone as holder of notes numbered 1 jind 2 and 

56 denies further that any part of notes 1 arid 2 have 
been paid except as set forth in Paragraph 13 of this 

answer. 


vingstone 
the prop- 


16-19. Answering Paragraphs 16 to 19 inclusi^ 


bill of complaint, this defendant says that she is advised 


e of said 
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that said paragraphs set forth conclusions of law and that 
she is not required to make answer thereto. 

And now haying fully answered, this defendant prays 
that she may be hence dismissed, together with her reason¬ 
able costs and counsel fees as provided for under said deed 
of trust securing said notes. 

ANNA V. LIVINGSTONE. 

MARSH AND ROGERS, 

By HAROLD N. MARSH, 

Attorneys for Defendant , 

Anna V. Livingstone. 

District of Columbia, ss : 

I, Anna V. Livingstone, being first duly sworn, on oath 
say that I have read the foregoing and annexed answer by 
me subscribed, that the matters and things set forth therein 
as of my own personal knowledge are true, and those stated 
on information and belief 1 believe to be true. 

ANNA V. LIVINGSTONE. 

Subscribed and sworn to before me this 30th day of Oc¬ 
tober, 1933. 

[notarial seal.] MARY V. JUDGE, 

i Notary Public , D. C. 

Commission expires Apr. 28, 1935. 

57 Exhibit 1. 

Given as Deferred Purchase Money for and Secured by 
Second Deed of Trust on Lot 804, Square 2852. 

Kenneth M. Livingstone and Charles H. St. John, Trustees. 

Subject to a first trust for $32,500.00, Dated-, 19—, 

at — c /c. Placed by the American Security and Trust Com¬ 
pany. 

$1,000.00. i Washington, D. C., December 8, 1931. 

For value received I promise to pay to the order of Hugo 
Thran the sum of One Thousand ($i,000.00) Dollars, with 
interest until paid at the rate of 7 per centum per annum. 

Said principal and interest payable in monthly install¬ 
ments of Fifty ; Dollars ($50.00) and interest payable in 
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United States gold coin or its equivalent (with th^j privilege 
of making larger payments in any amount), on tl}e 4th day 
of each and every month after date, until paid; eajch install¬ 
ment when so paid to be applied, first, to the payment of 
the interest on the amount of principal remaining unpaid, 
and the balance thereof credited to the principal. Upon 
default in payment of any instalment of principal or inter¬ 
est the entire remaining balance of this note shall become 
immediately due and payable. 

(Sgd.) ANNIE H. P. KE^T, 

Address 2112 Wyo. Ave. 

* 

No. 1 of 5. 

i 

i 

i 

This is to certify that this is No. 1 — the notes ^escribed 
in a Deed of Trust to the Trustees named hereon, ind bear¬ 
ing even date herewith. Said Deed of Trust and notes hav¬ 
ing been executed in my presence. j 

(Sgd.) GERTRUDE B. SPAULDING, 

Notary Public. 

I 

Retain this note after payment that the Trustee^ may be 
satisfied as to its cancellation when a release is desired. 

Payments on account of above note, and interest, are 
acknowledged as follows: j 


i Balance 

Date of Interest To Principal 

Payment Due. Principal Due. 

19— blOOO.OO 

Jan. 5, 1932. $5.13 $50.00 i 950.00 

Feb. 5, 1932. 5.54 50.00 j 900.00 

Mar. 9, 1932. 5.25 50.00 j 850.00 

Apr. 20, 1932. 4.96 .10 849.90 

May 25, 1932 . 4.96 50.00 ! 799.90 

Jun. 20, 1932 . 4.66 50.00 749.90 

Jul. 7, 1932. 4.37 50.00 | 699.90 

Aug. 15, 1932. 4.08 32.50 j 667.40 

Sep. 12, 1932 . 3.89 50.00 ! 617.40 

Oct. 6, 1932. 3.89 50.00 ! 567.40 

Mar. 27, 1933 . 14.18 10.82 I 556.58 
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58 Exhibit 2. 

Given as Deferred Purchase Money for and Secured by 
Second Deed of Trust on Lot *804, Square 2852. 

Kenneth M. Livingstone and Charles H. St. John, Trustees. 

Subject to a first trust for $32,500.00, Dated-, 

19—, at —%. Placed by American Security & Trust Co. 

$1,000.00. Washington, D. C., December 8, 1931. 

For Value Received 1 promise to pay to the order of 
Hugo Thran the sum of One Thousand ($1,000.00) Dollars, 
with interest until paid at the rate of seven (7) per centum 
per annum. 

Said principal and interest payable in monthly install¬ 
ments of Fifty Dollars ($50) and interest (payable in 
United States gold coin or its equivalent) (with the privi¬ 
lege of making larger payments in any amount), on the 
4th day of each and every month after date, until paid; 
each installment when so paid to be applied, first, to the pay¬ 
ment of the interest on the amount of principal remaining 
unpaid, and the balance thereof credited to the principal. 
Upon default in payment of any instalment of principal 
or interest the entire remaining balance of this note shall 
become immediately due and payable. 

(Sgd.) ANNIE H. P. KENT, 

; Address 2112 Wyo. Ave. 

No. 2 of 5. 

This is to certify that this is No. 2 — the notes described 
in a Deed of Trust to the Trustees named hereon, and bear¬ 
ing even date herewith. Said Deed of Trust and notes hav¬ 
ing been executed in bv presence. 

(Sgd.) GERTRUDE B. SPAULDING, 

Notary Public. 

Retain this note after payment that the Trustees may be 
satisfied as to its cancellation when a release is desired. 

Payments on account of above note, and interest, are 
acknowledged as follows: 
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l 

i 

1 

Balance 

Date of 

Interest 

To 

Principal 

Payment 

Due. 

Principal. | 

Due. 

19— 


1 

i 

$1000.00 

Jan. 5, 1932. . 

. $5.14 

$50.00 

950.00 

Feb. 5, 1932 . 

5.54 

50.00 | 

900.00 

Mar. 9, 1932 . 

5.15 

50.00 | 

850.00 

Apr. 20, 1932 

. 4.96 


850.00 

May 25, 1932 

4.96 

45.04 | 

804.96 

May 26, 1932 


4.96 i 

800.00 

Jun. 20, 1932 

4.67 

50.00 

750.00 

Jul. 7, 1932 . . 

4.37 

50.00 

700.00 

Aug. 15, 1932 

. 4.08 

32.50 j 

667.50 

Mar. 27, 1933 

. 23.35 

1.65 

665.85 

59 Order For Injunction Pendente Lite. 



Filed November 27, 

1933. 

! 

i 

l 


• * # * # * : # 


This cause came on to be heard upon the rule ito show 
cause issued herein against the defendants Kenneth M. Liv¬ 
ingstone and Charles H. St. John, as trustees, and it ap¬ 
pearing to the court that the plaintiff may suffer irreparable 
injury in the event the allegations of her bill are fou'pd to be 
true on final hearing, if this injunction be not granfed, and 
to the end that such irreparable loss or injury jmay be 
avoided, it is by the court this 27th day of November, 1933, 
Ordered, that the defendants Kenneth M. Livingstjone and 
Charles H. St. John, as trustees under a certain deed of 
trust from Annie H. P. Kent, dated December 8, 1031, and 
recorded in Liber 6619 at folio 146 among the Land feecords 
of the District of Columbia, be and they are hereby re¬ 
strained and enjoined pending the final hearing of this 
cause from selling or attempting to sell at foreclosure the 
property covered by said deed of trust, to-wit, L<jt num¬ 
bered 9 in Block 15 of Todd & Brown’s subdivision of part 
of “Mount Pleasant” and “Pleasant Plains”, in tjhe Dis¬ 
trict of Columbia; provided that the plaintiff shall fi^st give 
bond, with surety to be approved by the court, in thb penal 
sum of Three Thousand Dollars ($3,000) conditioned upon 
the payment of such costs and damages as may be incurred 
or suffered by said defendant trustees, or by the holder of 
any notes secured by the aforementioned deed of ti[ust, in 
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the event said defendant trustees may be found to be wrong¬ 
fully enjoined or restrained hereby. 

F. D. LETTS, 

Justice. 


Xo objection as to form. 

EDWARD C. KRIZ, 

Attorney for Kenneth M. Livingstone, Trustee. 
MARSH & ROGERS, 

By HAROLD X. MARSH, 

Attorneys for Anna T. Livingstone. 

60 Memorandum. 

February 21, 1934.—Bond '($3,000) injunction, with Wil¬ 
liam P. Kent, surety, approved and filed. 

61 Motion of Plaintiffs for Findings of Fact. 

Filed February 21, 1935. 

* 7 

*•#*#*# 

f 

Come now the plaintiffs and move the court to enter the 
following findings of fact in the above entitled cause in 
lieu of the defendants’ proposed findings of fact numbered 
3, 4, 5, 6, 7, 8, 9, 11, 12, 13, 14, 15, 16, 17 and 18: 

1. (Xo objection to defendants’ proposed finding Xo. 1.) 

2. (Xo objection to defendants’ proposed finding No. 2.) 

3. Defendant Kenneth M. Livingstone agreed with the 
plaintiff Annie H. P. Kent that he would procure or place 
a loan for the plaintiff in said sum of $5,000 and would 
charge the plaintiff Annie H. P. Kent in consideration of 
said loan the sum of $1,000, to be deducted from said 
loan. 

4. On December 9, 1931, plaintiff Annie H. P. Kent ex¬ 
ecuted a second deed of trust on the property described 
in the bill, which deed of trust was prepared by the de¬ 
fendant Kenneth M. Livingstone and copy of which is at¬ 
tached to the bill as Exhibit “A,” to secure her five certain 
promissory notes in the sum of $1,000 each, numbered 

from 1 to 5 inclusive, payable in monthly instal- 

62 ments of $50.00 per month and interest, at the rate 
of 7% per annum, and also executed the notes on 

the same date. The defendant Kenneth M. Livingstone 
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was one of the trustees named in said deed qf trust, the 
other being the defendant Charles H. St. Jolim, who re¬ 
signed after service upon him of a copy of the Ibill of com¬ 
plaint, but before the issuance of preliminary injunction 
in this cause. At the instance of the defendant Kenneth 
M. Livingstone, the notes were made payable! to the de¬ 
fendant Hugo Thran, who at said time was an employee 
in the office of said defendant Kenneth M. Livingstone, and 
who acted as a straw payee of said notes at the instance 
and request of said defendant Kenneth M. Livingstone. 
Immediately after the execution of said notes th^ defendant 
Hugo Thran endorsed the same without recourse, where¬ 
upon they were delivered to the defendant Kenneth M. Liv¬ 
ingstone. | 

5. Prior to the execution or deliverv of the aforesaid 

* 

notes and deed of trust the defendant Kenneth iM. Living- 
stone approached his mother, the defendant Anjna V. Liv¬ 
ingstone, to ascertain if she would care to acquire $2,000 
principal amount of said proposed loan at a discount of 
5%. The defendant Anna V. Livingstone knew ajt that time 
that the loan had not yet been made or the note^ executed. 
The defendant Anna V. Livingstone did not inspect the 
property, made no inquiry as to the amount of the first 
deed of trust on said property, but advised with respect 
to the matter with her husband Colin H. Livingstone, who 
was in business in the same office with the defendant Ken¬ 
neth M. Livingstone, in the American Bank Building, 
Washington, D. C. The said defendant Anna t r . Living¬ 
stone requested the said Colin H. Livingstone, On her be¬ 
half, to examine the deed of trust securing said notes be¬ 
fore it was executed, and said Colin H. Livingstofie advised 
her that he had done so, and witnessed its Execution. 
63 6. At or prior to the time of the execution of said 

notes and the deed of trust by the defendant Annie 
H. P. Kent, the defendant Anna V. Livingstone h^d agreed 
to acquire for the sum of $1900, notes of the plaintiff Annie 
H. P. Kent, thereafter to be executed in the principal sum 
of $2,000. At the time the defendant Anna V. Livingstone 
acquired said notes she knew that the defendant Hugo 
Thran was an employee in the office of the defendant Ken¬ 
neth M. Livingstone and was a straw payee of shid notes, 
and assumed that the defendant Kenneth M. Liyingstone 


4—6520a 
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would receive an additional discount from the negotiation 
of said notes, beyond the discount of 5% at which she had 
agreed to acquire them. On Decemebr 11, 1931, the de¬ 
fendant Ann^ V. Livingstone paid to Kenneth M. Living¬ 
stone the sum of $1900 for notes Nos. 1 and 2, in the ag¬ 
gregate principal sum of $2,000, and thereafter the defend¬ 
ant Kenneth M. Livingstone accounted to the defendant 
Annie H. P. Kent for the proceeds of said loan of $5,000, 
less the sum of $1,000 deducted by him as agreed. In ac¬ 
quiring said notes the defendant Anna V. Livingstone re¬ 
lied upon the investigation theretofore made by the de¬ 
fendant Kenneth M. Livingstone and her husband Colin H. 
Livingstone, with respect to the value of the property 
which was to be security for the loan and the solvency of 
the plaintiff Annie H. P. Kent, and directed them to make 
such investigation for and on her behalf. 

6(a). On December 12, 1931, the defendant Kenneth M. 
Livingstone caused said notes Nos. 1 and 2, in the aggre¬ 
gate principal sum of $2,000 to be deposited for collection 
to the account of the defendant Anna V. Livingstone in 
the Federal-American National Bank & Trust Company, 
but did not notify the plaintiffs or either of them of the 
ownership claimed in said notes by the defendant Anna V. 

Livingstone until shortly prior to the filing of the 
64 bill of complaint herein, and payments made by the 
plaintiffs on account of said notes were made to and 
received bv the defendant Kenneth M. Livingstone at his 
office. Upon receipt of said payments the defendant Ken¬ 
neth M. Livingstone would remit the same to the account 
of his mother,; the defendant Anna V. Livingstone, at the 
Federal-American National Bank & Trust Company. The 
payments shown to be credited on said notes, attached as 
an exhibit to the answer of Anna V. Livingstone, are cor¬ 
rect. The said notes remained in the Federal-American 
National Bank & Trust Company until October 17, 1933. 

7. On or about December 11, 1931, one Sylvester Metten- 
burg acquired from the defendant Kenneth M. Livingstone 
note No. 3 in the same series of notes for $1,000, and paid 
therefor the sum of $900. Said note No. 3 was endorsed 
with recourse by the defendant Kenneth M. Livingstone. 

8. Notes numbered 4 and 5 of said series remained in 
possession of the defendant Kenneth M. Livingstone until 
January 29, 1932. On the last mentioned date the plaintiff 
received said notes from said defendant and upon the de- 
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livery of said notes to the plaintiff the defendant Kenneth 
M. Livingstone exacted from the plaintiff Annie H. P. 
Kent the sum of $100, which sum was paid to him by said 
plaintiff. 

9. On April 23, 1932, the plaintiff Annie H. Pj Kent con¬ 
veyed record title to said property 4 ‘subject io existing 
liens of record” to a Delaware corporation known as Pat¬ 
rick Properties, Inc., which had theretofore beei^ organized 
by her and in which she owned all of the prefdrred stock 
amounting to 100 shares having an aggregate I par value 
of $10,000; and 335 shares out of a total of 34C)| shares of 
common stock of an aggregate par value of $34,000. Under 

date of August 11, 1932, said corporation conveyed 
65 record title in said property “subject t!o existing 
liens of record” to the plaintiff Tyler G. Kent, who 
has held record title at all times thereafter for t^ie use and 
benefit of the plaintiff Annie H. P. Kent, who is the bene¬ 
ficial owner thereof. 

10. (No objection to defendants’ proposed finding No. 

10 .) 


ond trust 
the plain- 
ctober 12, 


11. The last payment on account of said secf< 
notes numbered 1 and 2 were made on behalf of 
tiff Annie H. P. Kent on March 27, 1933. On 0< 

1933, taxes on said property in the sum of $1,053.17 were 
overdue and were not paid until the 6th day of August, 

1934. On October 12, 1933, the curtailments of $|L50.00 per 
month, which were due to National Savings <^nd Trust 
Company on account of the principal of the firdt deed of 
trust on said property had not been made and jsaid pay¬ 
ments were then in arrears. 

12. On the 21st day of September, 1932, the defendant 
Kenneth M. Livingstone addressed and sent to the plaintiff 
Tyler G. Kent a letter, copy of which is attached as Ex¬ 
hibit “B” to plaintiffs’ bill of complaint, in which he an¬ 
nounced that “as holder of the second trust” seciired upon 
said property and in accordance with its terms, he would 
take over the collection of the rentals accruing tjrom said 
property. The said defendant Kenneth M. Livingstone 
thereupon did take over the collection of the rentals from 
said property and charged for his services as rental agent 
a commission of 5% of the gross rents collected. 

13. In all matters relating to the indebtedness; secured 
by said deed of trust the defendant Kenneth M. Livingstone 
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acted with the knowledge and consent of the defendant 
Anna V. Livingstone as the purported owner of said notes 
numbered 1 and 2, secured by said deed of trust, and was 
her agent with respect thereto. 

14. (No objection to defendants’ proposed finding No. 
14.) 

66 Based upon the foregoing proposed findings of 

fact, and defendants’ proposed findings numbers 1, 
2 and 10, as to which no objection is made, plaintiffs move 
the court for the following conclusions of law: 

1. The notes in the hands of the defendant Anna V. Liv¬ 
ingstone were infected with usury at the time of their orig¬ 
inal negotiation. 

2. The defendant Anna V. Livingstone is not a bona fide 
endorsee of said notes and was charged with notice of the 
usury in said notes at or prior to her acquisition of the 
same. 

3. The defendant Kenneth M. Livingstone was acting as 
the agent of the defendant Anna V. Livingstone in all of 
the matters and things referred to in the findings of fact. 

4. The defendants Kenneth M. Livingstone and Anna V. 
Livingstone have exacted usury from the plaintiff Annie H. 
P. Kent in the form of unlawful commissions and broker¬ 
age charges, aggregating $1100. 

5. Plaintiffs are entitled to have all sums paid by them on 
account of said notes numbered 1 and 2, including said 
usury charges, applied on account of the principal thereof; 
and upon such! application being made, said notes are in 
fact paid in full and should be cancelled and returned to 
the plaintiffs. 

6. The defendant Kenneth M. Livingstone is an improper 
person to act as trustee under said deed of trust and should 
be removed. 

7. A new trustee should be appointed in his stead and a 
new trustee appointed in the place and stead of Charles H. 
St. John, who has resigned. 

8. The prelirhinary injunction issued in this cause was 
proper and said injunction should be made permanent. 

DOUGLAS, OBEAR, MORGAN 
& CAMPBELL, 

By EDMUND D. CAMPBELL, 

Attorneys for Plaintiffs. 
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67 


Findings of Fact. 
Filed March 26, 1935. 


This cause coming on for final hearing at jhis term, 
and having been considered on the Bill of Complaint, the 
answers of the respective defendants, the evidence adduced 
on behalf of the parties plaintiff and defendant, and the 
arguments made on behalf of the respective parties, the 
Court makes the following findings of fact: 

1. That on September 11th, 1930, plaintiff Annie H. P. 
Kent acquired by purchase title to Lot numbered Nine (9) 
in Block No. 15, now known for the purposes o| taxation 
and assessment as Lot #9, Square 2852, together with 
improvements thereon as described in the Bill' of Com¬ 
plaint. 

2. That prior to the 8th day of December, 1931^ plaintiff 
Annie H. P. Kent approached defendant Kenneth M. Liv¬ 
ingstone, then a real estate and loan broker, and Requested 
him to procure for her the sum of Five Thousand ($5,000) 
Dollars, said sum to be evidenced by certain notqs and se¬ 
cured by a second deed of trust to be placed on s^id prop¬ 
erty. 

3. Defendant Kenneth M. Livingstone advised] plaintiff 
that he did not possess such sum, but would attempt to 
place said notes, i.e., dispose of them to persons interested 
in the purchase of second trust paper, when shid notes 
should be executed, and that his charge for such negotia¬ 
tion would be the sum of One Thousand ($1,000) Dollars. 

4. That about December 9th, 1931, said cjefendant 
68 Kenneth M. Livingstone went to the residence of his 
mother, defendant Anna V. Livingstone, advised her 
that he had some second trust notes for sale, at a 5% dis¬ 
count, and furnished her certain information 4 s to the 
security for the payment thereof. Said defendant, Anna V. 
Livingstone, agreed to purchase two of said not^s. That 
said defendant, Kenneth M. Livingstone, also negotiated 
with one Sylvester Mettenburg, who agreed to and did pur¬ 
chase one of said notes, at a discount. 

5. That on December 9th, 1931, plaintiff Annie H. P. 
Kent executed a second deed of trust on the property de- 
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scribed in the .bill, to secure five certain promissory notes, 
in the sum of One Thousand ($1,000) Dollars each, payable 
in monthly instalments of Fifty ($50.) Dollars per month, 
and interest at the rate of seven per centum (7%) per 
annum. That defendant Kenneth M. Livingstone was one 
of the Trustees named in said deed of trust, the other being 
one Charles H. St. John (who resigned after service upon 
him of a copy of the bill of complaint. 

6. That on the 11th day of December, 1931, defendant 
Anna V. Livingstone purchased from defendant Kenneth 
M. Livingstone notes numbered 1 of 5 and 2 of 5, in the 
sum of One Thousand ($1,000) Dollars each, delivering to 
said defendant in payment therefor her check, drawn on 
the Federal American National Bank & Trust Company 
of Washington, D. C., in the sum of Nineteen Hundred 
($1,900) Dollars, and on December 12th, 1931, said two 
notes were deposited with the aforesaid bank for collec¬ 
tion, the proceeds of payments thereon to be credited to 
the account of defendant Anna V. Livingstone in said insti¬ 
tution, said notes remaining in said bank until October 
17th, 1933. Payments thereon were credited to the savings 
account of said defendant, and said notes, since the 11th 
day of December, 1931, have always been, and still are, 
the property of said defendant. That on or about the 
same date, one Sylvester Mettenburg purchased from de¬ 
fendant /Kenneth M. Livingstone, Note ir3 of the 

69 same series of notes, in the sum of One Thousand 
($1,000) Dollars, at a ten per cent discount, paying 
therefor the sum of Nine Hundred ($900.) Dollars. 

7. That notes No. 4 and No. 5 of said series remained 
in possession of defendant Kenneth M. Livingstone until 
January 29th, 1932, during which time plaintiff Annie H. 
P. Kent and said defendant both attempted to sell the same. 
On the last mentioned date said plaintiff received said 
notes from said defendant, having been able to sell the 
same at a lesser discount than that for which the same could 
be sold by defendant, Kenneth M. Livingstone and, a few 
days thereafter, mailed to him her check for One Hundred 
($100.) Dollars as compensation for his efforts in attempt¬ 
ing to dispose of said notes, in accordance with a prior 
discussion between said plaintiff and said defendant. That 
said defendant did not exact this sum from said plaintiff, 
made no demand on her for such sum as a condition prece- 
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dent to turning* over the notes to her, and sai<|i payment 
was voluntary on the part of plaintiff. 

8. That defendant Kenneth M. Livingstone (accounted 
fully to the plaintiff Annie H. P. Kent for th^ proceeds 
of the notes in his hands, less the sum of One Thousand 
($1,000) which was his commission for disposing of said 
notes. 

9. That on April 23rd, 1932, plaintiff Annie Ef. P. Kent 
conveyed her equity in said property, “subject to existing 
liens of record” to a Delaware corporation tjieretofore 
organized by her, known as Patrick Properties, Inc., and 
under date of August lltli, 1932, said corporation con¬ 
veyed the equity in said property, 4 4 subject tb existing 
liens of record” to plaintiff Tyler G. Kent. I 

10. That the aforesaid property, at the time of jthe execu¬ 
tion of the aforesaid second deed of trust, was subject to 
a prior deed of trust, held by the National Savings & Trust 

Company of Washington, D. C., the balance of which 
70 was, at the time of the institution of this suit, the 
sum of $31,900, which had matured on May 28th, 
1931; that on said date the notes secured bv the first deed 
of trust were extended for a period of three (3) years, 
with interest at six per centum (6%) per annum; and on 
the same date plaintiff, Annie H. P. Kent, as pjirt of the 
consideration for the extension of the first deed of trust 
notes, agreed to pay the sum of One Hundred and Fifty 
($150.) Dollars per month on account of the principal of 
said debt, the first such instalment to be paid on September 
28th, 1931. 

11. That no payments on account of said second trust 
notes were made by plaintiff, Annie H. P. Kent, the Pat¬ 
rick Properties, Inc., or Tyler G. Kent, after March 27th, 
1933, and on the 12th day of October, 1933, Notes No. 1 
and No. 2 were each seven (7) months in arrears in the 
payments of Fifty ($50.) Dollars per month, taxes on said 
property in the sum of $1053.47 were overdue and not paid 
until the 6th day of August, 1934, that the paypents of 
One Hundred and Fifty ($150.) Dollars per mon{;h to the 
National Savings & Trust Company had not be^n made, 
and the same were then in arrears. 

12. On the 21st day of September, 1932, defendant Ken¬ 
neth M. Livingstone, under the terms and provisions of 
the second deed of trust, at the speeifis request of plaintiff 
Annie H. P. Kent, and to avert a threatened foreclosure 
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by the holder of the first deed of trust, assumed the manage¬ 
ment of the apartment building, collecting the rents there¬ 
from and remitting the net amount thereof to the National 
Savings & Trust Company, which company had indicated 
that if such practice were followed, it would not insist 
upon a foreclosure for violation of the terms and condi¬ 
tions of the first deed of trust and the agreement of May 
28th, 1931. That defendant, Kenneth M. Livingstone, ad¬ 
vised plaintiff, Annie H. P. Kent, through monthly state¬ 
ments, of the gross amount of rents collected, the dis¬ 
bursements thereof by way of expenses, salaries, etc., and 
a 5% commission to himself, and of the net amount re¬ 
mitted to the National Savings & Trust Company, 
71 and said plaintiff never disputed or challenged or 
excepted, to said statements of account, treating 
them as in all respects correct. 

13. That on or about the 1st day of September, 1933, 
plaintiffs Annig K. P. Kent and Tyler G. Kent attempted to 
revoke the power contained in the deed of trust relative to 
the collection of rents, and the National Savings & Trust- 
Company advised defendant Kenneth M. Livingstone that 
it would foreclose under the first deed of trust. 

14. On or about October 10, 1933, defendants Kenneth M. 
Livingstone and Chas. H. St. John received written instruc¬ 
tions from defendant Anna V. Livingstone, the holder of 
second trust notes Nos. 1 and 2, to proceed with a fore¬ 
closure, under the terms and conditions of said second deed 
of trust, and on the 12th day of October, 1933, the property 
was advertised for sale. On the 19th day of October, 1933, 
this suit was filed and the sale postponed by the Trustees. 
On November 27th, 1933, a temporary injunction enjoining 
said sale was issued herein. 

15. Plaintiffs knew, at the time of the filing of the bill of 
complaint, that defendant Kenneth M. Livingstone was not, 
and never had been, the owner or holder of the notes, ex¬ 
cept for a few days after their execution, and prior to the 
date of their sale by him, and that the holders of said notes 
took the same, for value, before maturity, and without no¬ 
tice, and hence are holders in due course thereof. 

16. That there was and is nothing in the relationship be¬ 
tween the borrower and the broker which would prohibit 
defendant Kenneth M. Livingstone from continuing to act 
as Trustee under the second deed of trust. 
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17. That the issuance of a temporary injunction herein 
was improvident and unwarranted, and that defendants are 
entitled to recover from plaintiffs and their surety, dam¬ 
ages under the provisions of Sections 479 a et sjeq. of the 
Code of Law for the District of Columbia. 

I 

! 

72 Conclusions of Law. 

1. Defendant Kenneth M. Livingstone was the broker and 
agent of plaintiff, Annie H. P. Kent, and was not the agent 
of defendant, Anna V. Livingstone. 

2. Defendant Anna V. Livingstone purchase^ the two 
notes held by her, executed by plaintiff, Annie H. P. Kent, 
for value, before the maturity of any instalment due thereon, 
without notice of the condition claimed to be usurious in the 
inception of said notes, and is a holder in due course of the 
notes held by her. 

3. Defendant Kenneth M. Livingstone did not | lend his 
own money in the transaction, but acted as the broker 
therein, and as the agent of plaintiff, Annie H. P. Kent. 

4. The Court linds that defendant Anna V. Livingstone 
had, on the 12th day of October, 1933, and still has, the 
remedies available to her under the terms and conditions 
of the deed of trust executed by plaintiff, Annie H. jP. Kent. 

5. Defendant Kenneth M. Livingstone is a proper per¬ 

son to act as trustee under the deed of trust, havihg no in¬ 
terest in the property or the notes secured by the deed of 
trust placed thereon. j 

6. The Court will appoint a substitute trustee in the place 
and stead of Chas. H. St. John, Trustee, who has i[esigned. 

7. That defendant Kenneth M. Livingstone’s ajction in 

collecting the rents accruing from said property wa^ proper, 
under the terms and conditions of the deed of trust and, in 
addition, plaintiff Annie H. P. Kent requested hip to so 
do in order to avert a foreclosure under the terms ^nd con¬ 
ditions of the first deed of trust held by the National Sav¬ 
ings & Trust Company. I 

8. That at the time of the institution of tjiis suit, 

73 the Trustees were acting in accordance with tip terms 
and conditions set forth in the second deed of trust. 

9. That defendant, Kenneth M. Livingstone, at no time 
exacted usury from plaintiff, Annie H. P. Kent. 

10. That plaintiffs are not entitled to a decree for an ac¬ 
counting from defendant, Kenneth M. Livingstone, j 
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11. That plaintiffs have sustained no damage by reason 
of the letter of October 13th, 1933, to the tenants of the 
apartment building involved in this suit. 

12. That the issuance of the temporary injunction herein 
was improvident and unauthorized in law. 

13. That the Bill of Complaint shall be dismissed, with 
costs against the plaintiffs and their surety. 

Bv the Court: 

F. DICKINSON LETTS, 

Justice. 

March 26th, 1935. 

Plaintiffs except to findings of fact No. 3, 4, 6, 7, 8, 9, 11, 
13, 14, 15, 16, 17, 18, and each of them, and to conclusions 
of law 1, 2, 3, 4, 5, 7, 8, 9,10, 11 and 13, which exceptions are 
allowed. 

F. DICKINSON LETTS, 

Justice. 


74 Final Decree. 

Filed March 26, 1935. 


This cause came on to be heard at this term, and having 
been considered on the bill of complaint, the answers of the 
respective defendants, the evidence adduced on behalf of 
the parties plaintiff and defendant, and the arguments 
made on behalf of the respective parties, it is, by the Court, 
this 26th day of March, A. D. 1935, 

Adjudged, ordered, and decreed that the injunction here¬ 
tofore issued herein be, and the same is hereby dissolved, 
and that the bill of complaint be, and the same is hereby 
dismissed. And it is further 

Adjudged, ordered, and decreed that the resignation of 
Charles H. St.! John, Trustee under the deed of trust dated 
the 8th dav of December, 1931, and recorded on the 10th dav 
of December, 1931, in Liber 6619, at folio 146, et seq., one of 
the Land Records of the District of Columbia, by and be¬ 
tween Annie H. P. Kent, party of the first part, and Ken¬ 
neth M. Livingstone and Charles H. St. John, Trustees, 
parties of the second part, said deed of trust conveying 
to the aforesaid trustees all of Lot Nine (9) in Block Fifteen 
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(15) in Todd and Brown’s Subdivision of parts of tracts of 
land known as “Mount Pleasant” and “Pleasant Plains” 
as per plat recorded in Liber Levy Court 2 folio i 24 of the 
records of the Office of the Surveyor of the District of Co¬ 
lumbia, excepting the East thirty (30) feet by fulj width of 
said lot condemned and taken for widening of j Sherman 
Avenue, by proceedings in District Court Clause No. 
75 555, in the Supreme Court of the District of Colum¬ 

bia; and securing the payment of five (5|) certain 
promissory notes, dated the 8th day of December, 1931, 
numbered one (1) to five (5) both inclusive; each of said 
notes for the sum of One Thousand ($1,000) Dollars, as 
further described in said deed of trust; be, and the same is 
hereby accepted, and Walter Tobriner be, and he hereby is, 
substituted as Trustee under said deed of trust, in the place 
and stead of Charles H. St. John, Trustee, resigned, with 
the same powers, rights, and duties, as though he pad been 
originally named in said deed of trust. And it isf further 
hereby 

Adjudged, ordered, and decreed that the petitions here¬ 
tofore filed herein by Anna V. Livingstone and Kenneth 
M. Livingstone, for the allowance of counsel fee^ against 
the plaintiffs and the surety on the injunction undertaking 
be, and the same are herebv severallv dismissed. And it 
is further herebv 

Adjudged, ordered, and decreed that the petitions here¬ 
tofore filed herein by Anna V. Livingstone and Kenneth 
M. Livingstone, for the allowance of counsel fees} against 
the plaintiffs under the terms and conditions of the deed of 
trust be, and the same are hereby severally dismissed, with¬ 
out prejudice. 

And the Court having directed herein the malnner of 
ascertainment of damages suffered by defendant, ^enneth 
M. Livingstone, Trustee, by reason of the temporary in¬ 
junction granted herein on the 27th day of November, 1933, 
and after notice to the principals and surety on the injunc¬ 
tion undertaking, and testimony having been taken j;hereon, 
and the Court having found that recoverable damages were 
suffered by defendant Kenneth M. Livingstone, Trustee by 
way of expenses incurred, it is further 

Adjudged, ordered, and decreed that defendant, itenneth 
M. Livingstone, Trustee, have judgment on the undertaking 
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filed herein on the 11th day of January, 1934, against 
76 plaintiffs Annie H. P. Kent and Tyler G. Kent as 
principals, and William P. Kent as surety, in the 
sum of One Hundred and Thirteen Dollars and Fifty-Four 
Cents ($113.54), being the sum of Thirty Dollars and* Fifty- 
One Cents ($30.51) or 2 1 /2 f /c on the face amount of the notes 
involved herein as a Trustee’s fee, and the sum of Eighty- 
three Dollars and Three Cents ($83.03) being the fees and 
expenses of the auctioneer incurred by said Trustee. It is 
further 

Adjudged, ordered, and decreed that payment of the 
aforesaid sum by the plaintiffs or the surety shall be a full 
satisfaction thereof, and the provisions of this decree in so 
far as payment of said sum is concerned, shall be entered 
as satisfied by counsel for said defendant Trustee, and 
William P. Kent, surety on the injunction bond heretofore 
filed herein, sthall stand discharged from further liabilitv 

• w m/ 

on said bond,!otherwise the same shall remain in full force 
and effect. 

And that the said defendants have judgment against the 
plaintiffs and each of them, for the taxable costs of this 
suit. 

And for all of which said defendants mav have execution 
as at law. 

F. DICKINSON LETTS, 

Justice. 

Consent as to form: 

DOUGLAS, OBEAR, MORGAN 
& CAMPBELL. 

EDMUND D. CAMPBELL, 

Attorney for Plaintiffs 
and TFw. P. Kent. Surety. 

From the foregoing decree, plaintiffs note an appeal in 
open Court to the United States Court of Appeals of the 
District of Columbia, which appeal is allowed, the Court 
fixes the amount of the cost bond at One Hundred ($100.) 
Dollars, or a deposit of Fifty ($50.) Dollars in cash in lieu 
thereof. 

F. DICKINSON LETTS, 

Justice. 
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77 Memoranda . 

April 15, 1935.—$50 deposit in lieu of Bond oil Appeal. 
April 17, 1935.—Time for filing Statement of Evidence 
extended from time to time to and including May 29, 1935. 

May 29, 1935.—Statement of Evidence filed and submit¬ 
ted. | 

78 Assignment of Errors. \ 

| 

Filed May 29, 1935. j 


* # # # * # * 

Come now the plaintiffs Annie H. P. Kent and Tyler G. 
Kent, appellants on appeal in the above entitled c^use, and 
file this their assignment of errors on the appeal herein. 
The court erred: 


1. In entering its findings of fact 3, 4, 6, 7, 8, 9, 11, 13, 14, 
15, 16, 17 and 18 herein. 

2. In refusing to enter the findings of fact and each of 


them proposed by the plaintiffs. 

3. In entering its conclusions of law 1, 2, 3, 4, 5, 7, 8, 9,10, 
11 and 13. 

4. In not entering the conclusions of law and each of them 


proposed by the plaintiffs. 

5. In entering its final decree herein dismissing the bill 
of complaint. 

6. In dissolving the preliminary injunction restraining 
the defendants from foreclosing the property involved in 
this cause. 


7. In not holding that notes Nos. 1 and 2 were [infected 
with usury in the hands of the defendant Kenneth M. Liv¬ 
ingstone. 

79 8. In holding that the defendant Kenneth M. Liv¬ 

ingstone was agent for the plaintiff Annie H.[P. Kent 
in connection with the making of the loan involve^ in this 
suit. 

9. In not holding that the defendant Kenneth M.j Living¬ 
stone was the agent of the defendant Anna V. Livingstone 
in connection with the loan involved in this suit. 

10. In not holding that the defendant Anna V. Living¬ 
stone was charged with notice of usury infecting the notes 
involved in this suit. 
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11. In failing to enter a decree in favor of the plaintiffs 
herein. 

CHAS. A. DOUGLAS, 
i EDMUND D. CAMPBELL, 

Attorneys for Plaintiffs. 

Service of l a copy acknowledged this 29th dav of May, 
1935. 

L. H. VANDOREN, 

Attorney for Defendant Anna V. Livingstone. 
EDWARD C. KRIZ, 

Attorney for Defendant K. M. Living¬ 
stone Individually and as Trustee. 

SELIG C. BREZ, 

c„ 

Attorney for Defendant 

Charles H. St. John, Trustee. 

Memorandum. 

Mav 31, 1935.—Statement of Evidence signed. 

80 Designation of Record. 

Filed April 30, 1935. 

• •••••* 


Now come Annie H. P. Kent and Tyler G. Kent, the ap¬ 
pellants in the above entitled cause, and designate the parts 
of the record which thev desire to have included in the 
transcript, said parts being considered sufficient for the de¬ 
termination of the questions raised on appeal, namely: 

1. Bill of complaint, and exhibits. 

2. Answer of defendant Kenneth M. Livingstone and ex¬ 
hibits. 

3. Answer of defendant Kenneth M. Livingstone, trustee, 
and exhibits. 

4. Answer of defendant Charles H. St- John, trustee. 

5. Answer of defendant Anna V. Livingstone, and ex¬ 
hibits. 

6. Order injunction pendente lite, November 27, 1933. 

7. Memo bond ($3,000) injunction with William P. Kent, 
surety approved and filed, January 11, 1934. 
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I 

8. Motion of plaintiffs for findings of fact, February 21, 

1935. I 

9. Findings of fact and conclusions of law, March 26, 

1935. I 

10. Final decree. | 

11. Memo of appeal noted, cost bond fixed March 26, 
1935. 

81 12. Deposit in lieu of bond on appeal, April 15, 

1935. 

13. Order extending time to file statement of ! evidence 

April 17, 1935. | 

14. Statement of evidence. i 

i 

15. Assignment of errors. 

16. Together with copy of this designation. 


CHARLES A. DOUGLAS, 
EDMUND D. CAMPBELjL, 
Attorneys for Annie H. P. Kent 
and William P. Kent , Appella7its. 

Date: April 30, 1935. j 

i 

Service of copy of the foregoing designation of record 
acknowledged this 30th day of April, 1935. j 

EDWARD C. KRIZ, i 

Attorney for Kenneth M. Livingstone. 

SELIG C. BREZ, 

Attorney for Charles H. St. John , Trustee. 
HAROLD N. MARSH, 

Bv E. C. KRIZ. i 

* ' 

Attorney for Anna V. Livingstone. 

82 Supreme Court of the District of Columbia 


United States of America, 
District of Columbia , ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 81, both inclusive, to bb a true 
and correct transcript of the record, according to directions 


of counsel herein filed, copy of which is made partj of this 
transcript, in cause No. 56325 in Equity, whereii} Annie 


H. P. Kent and Tyler G. Kent are Plaintiffs and Ifenneth 
M. Livingstone, Trustee, et al., are Defendants, as tie same 


remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe rav name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of July, 1935. 

[Seal Supreme Court of the District of Columbia.] 

I FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN. 

83 In the (Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 56325. 

Annie H. P. Kent et ah, Plaintiffs, 


vs. 

Kenneth M. Livingstone et ah, Defendants. 

Statement of Evidence. 

At the hearing of the above entitled cause on January 29, 
1935, before Mr. Justice Letts, the following proceedings 
were had, evidence offered and given, rulings made by the 
Court, and exceptions taken by the plaintiffs and noted by 
the Court. 

There were present on behalf of the plaintiffs Edmund D. 
Campbell, Esquire, of the firm of Douglas, Obear, Morgan 
& Campbell and on behalf of the defendant Kenneth M. 
Livingstone E. C. Kriz, Esquire; and on behalf of the de¬ 
fendant Anna V. Livingstone Harold Marsh, Esquire, of 
the firm of Marsh and Rogers, and Lucian H. Vandoren, 
Esquire. 

Thereupon, to maintain the issues on their part joined, 
the plaintiff lAnnie H. P. Kent, having been first duly 
sworn, was examined and testified in substance as follows: 

Direct examination: 

I live in the District of Columbia and am the mother of 
Tyler G. Kent, co-plaintiff in this case. He is 23 years old 
and is now in Russia, attached to the American Embassy in 
Moscow. I purchased at one time Lot 804 in Square 2852, 
in the District of Columbia, improved by premises 2922 
Sherman Avenue. I am owner of the property, but record 
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title now stands in the name of my son Tylei G. Kent. 

84 The relations between my son and myself have been 
as if we were one. My son managed my alffairs for 

me and it was a more convenient thing for him tojhold title 
to the property. There was a clear understanding between 
us that any benefit would come to me. The property is sub¬ 
ject to a first deed of trust in the original principal amount 
of $32,500, now reduced to $31,950, held by the | National 
Savings & Trust Company. In the latter part o^ the fall 
of 1932 I applied to Kenneth M. Livingstone, at his office 
in Washington, for the loan which is involved in this suit. 
I asked him for a loan of $5,000 which he orally Agreed to 
make. The loan was to be expressed in five $1,000 notes. 
There was an agreement between us that he would receive 
a discount of 20%, or $1,000 for the $5,000 loan. I made the 
agreement with Livingstone for the loan before I executed 
the notes secured by the second deed of trust. My occasion 
for wanting this loan was primarily to purchase another 
property which Livingstone had offered me, 1407 W Street, 
and his agreement to make the loan was prior to my pur¬ 
chase of this property. 

Witness was thereupon shown a contract signed ijy her on 
which the defendant Kenneth M. Livingstone’s hame ap¬ 
peared as agent for the seller, for the purchase by her of 

premises 1407 W. Street, which contract was dated-, 

1932, and which said paper was offered and received in evi¬ 
dence as Plaintiffs’ Exhibit “1”. 

The witness thereupon continued: I am certain tjliat Liv¬ 
ingstone agreed to lend me this money, procure this loan, 
prior to the time I signed this contract (referring fo Plain¬ 
tiffs’ Exhibit “1”) for I could not have the mone^ other¬ 
wise because he did not have the monev availablel After 

* i 

the execution of the contract there came a time wh^n I exe¬ 
cuted five $1,000 notes and a deed of trust to secure the 
notes. These papers were executed in Livingstone’s office. 
The notes were payable to Hugo Thran. I did not 

85 type them out, I only signed them in Livingstone’s 
office. I did not find out they were to be made out 

to Hugo Thran until that time. I signed the notes the day 
they were dated, December 8, 1931, and also executed a 
deed of trust securing them. 

5—6520a 
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Thereupon plaintiffs offered, and there were received in 
evidence notes, numbered 1 and 2 of five, respectively, dated 
December 8, 1931, each in the original principal sum of 
$1,000, secured by deed of trust to Kenneth M. Livingstone 
and Charles H. St. John, Trustees, on Lot 804, Square 2852, 
which notes were marked Plaintiffs’ Exhibits “2 M and 
4 ‘3”, and which were the same notes, copies of which were 
attached to the answer of the defendant Anna V. Living¬ 
stone. 


The witness thereupon continued: I also signed three 
other $1,000 notes of similar import. 

Plaintiff thereupon offered, and there was received in 
evidence as Plaintiffs’ Exhibit “4”, a deed of trust se¬ 
curing the aforementioned notes, which deed of trust was 
annexed to plaintiffs’ bill of complaint as Exhibit “A” 
thereof. 


The witness thereupon continued: 1 had nothing to do 
with the preparation of this trust. The notes were signed 
in Livingstone’s presence, and after they were signed they 
stayed in his possession, so far as I know. Livingstone 
did not advance $5,000 less his commission. There were 
three of the notes that were advanced by him, the other 
two remained in his keeping until I was able to take them 
with no discount at face value. I requested the return of 
those two notes from Livingstone, telling him that my 
husband would take them up. He turned them over to 
me saying that he thought his services in trying to sell 
them was worth $100 which quite shocked me at the time, 
so I took him over the $100 and I took the notes. He did 
not say anything to me at that time or any other time that 
I recall with respect to having found somebody to take 
those notes. 

There came a time when Livingstone made settlement 
with me on this transaction for the notes which he had 
taken. 

Witness was shown a paper called a statement sheet, 
dated January 4, 1932, which was identified and offered 
and received in evidence as ‘‘Plaintiffs’ Exhibit 8”. Said 
paper is as follows: 
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[fol. 86] Plaintiffs’ Exhibit “8”. 

Kenneth M. Livingstone. 
American Building. 

1315-17 F Street Northwest. 
Washington, D. C. 

Telephones: District 0700, District 0701. 


Mrs. Annie H. P. Kent, 

2112 Wyoming Avenue, N. W. 
W T ashington, D. C. 


January fth, 1932. 

i 

i 


In re 1407-9 W Street N. W., 2922 Sherman Avenue. 


5 2nd trust notes @ SI,000 each. 

Cash payment. 

Amount of old 2nd trust. 925.00 

Int. 11.1.31 to 12.8.31 @ 7 % . 6.75 

_ $931 75 

Commission credit on 1407-9 W St. 1,000.00 

Payment to District Title Co. 1,603.37 

Discount. 1,000.00 

Preparing deed of release. 5.00 

Preparing deed of trust. 10.00 

Attorney’s fee. 10.00 

Notary fee on deed of trust. 1.50 

Notary fee on deed of release. .50 

Continuation of title. 25.00 

- 52.00 

Preparing deed of trust. 10.00 

Notary fee. 1.00 

Continuation of title. 25.00 

- 36.00 

Recording deed of release. .80 

Recording deed of trust, 2922 . 3.95 

Recording deed of trust, 1443 . 3.20 

Insurance on 2922 Sherman. 16.93 

Tflv pprtifipqfpQ 9 Ofl 

[fol. 87] Certified copy Certificate of Title. 2.50 

Taxes on 2922 thru 6.30.31... 836.35 


$5,000.00 

500.00 


i 


Balance due Mrs. A. H. P. Kent 


5,495.10 

4.90 


$5,500.00 


$5,500.00 


88 Witness’ attention was thereupon called to this 
exhibit and she continued her testimony as follows: 
Lots 1407 to 9 W Street, and 1442 T Street are the prop¬ 
erties I possess, and 2229 Sherman Avenue is the property 
on w T hich the second trust is placed. $3,000 of the $5,000 
in second trust notes, referred to in the statement, were 
on 2229 Sherman Avenue, and $2,000 on 1442 T Street. 
My husband executed a trust on 1442 T Street aid part 
of the money secured on these notes. The notes on the T 
Street property were subsequently paid. The item jof $500 
was the cash payment which I had advanced. Ttye item 
of $925 and interest, amounting to $931.75 was h trust 


i 
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which I had applied for to take care of the first trust on 
two of the Sherman Avenue properties which had then 
become due at the National Savings & Trust Company, 
and which Mr. Livingstone had placed. There was a dis¬ 
count paid on that trust. The item of a credit on 1402 W 
Street in the amount of $1,000 refers to the commission 
that the District National Securities Corporation was to 
pay Livingstone for having sold 1407 W Street to me. 
The payment to the District Title Company of $1,603.37 
was part of the $3,000 cash involved in the purchase of 
1407 W Street. 

The witness was thereupon shown a settlement state¬ 
ment from the District Title Insurance Company referring 
to 1407 W Street, which was offered and received in evi¬ 
dence as “Plaintiffs’ Exhibit 9”, and which contained an 
item showing “balance due of $2,603.37”. 

The witness thereupon continued: The amount actually 
paid to the District Title Company was only $1,603.37 in¬ 
stead of $2,603.37 because Mr. Livingstone’s commission 
was $1,000. 

The witness’ attention was called again to “Plaintiffs’ 

Exhibit 8” and continued her testimonv as follows: The 

•> 

next item “discount $1,000” refers to the 20% payment to 
Mr. Livingstone to place the $5,000 loan. Mr. Liv- 
89 ingstone said only under those conditions would he 
procure the money for me. The other items prepar¬ 
ing the deed, trust, attorney’s fee, etc., were charged 
against me in connection with the settlement. I received 
the $4.90. The only item in the account about which I 
complain is the “discount charge”. 

Following the making of this trust on 2922 Sherman 
Avenue Livingstone did not immediately take over the 
management of the property but waived this right, stat¬ 
ing he thought it would probably be better managed as 
it was, and he did not want to undertake it. A negro man, 
Frank Lindsey, was managing it for me under my super¬ 
vision and collecting the rents from the tenants. He made 
payment of the bills. From time to time I made the pay¬ 
ments on account of the two $1,000 notes, which payments 
are endorsed on the notes. I always made these payments 
to Kenneth Livingstone at his office, and usually by check. 
This continued probably six months, although I don’t 
recall the exact date, until he took over the property. I 




I 


K. M. LIVINGSTONE, INDIVIDUALLY, &C., ET \l. 69 
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never met the defendant Anna V. Livingstone. I had not 
heard particularly about her at that time. I liad heard 
Kenneth Livingstone mention her. I never heard of her 
in connection with this transaction. I never knew that 
Mrs. Anna V. Livingstone, who was Kenneth Livingstone’s 
mother, held these notes. Kenneth Livingstone n^ver men¬ 
tioned it to me, and he never made any statement in re¬ 
spect to these notes being held by his mother, adhere was 
always the question of Mr. and Mrs. St. John buying the 
notes. There came a time when Kenneth Livingstone took 
over the management of the property. At that |time the 
property had been conveyed to the plaintiff Tyler Kent, 
my son. 

The witness then identified and plaintiffs offered and 
there was received in evidence as “Plaintiffs’ Exhibit 10” 
a letter from Kenneth Livingstone to Tyler G. Kent, as 
follows: 

Washington, D. C., September 21, 1932. 

Tyler G. Kent, Esq., 

Washington, D. C. 

Dear Sir: 

As the holder of the second deed of trust on premises 
No. 2922 Sherman Avenue, Northwest, in jthe Dis- 
90 trict of Columbia, being Lot 804 in Squajre 2852, 
and because of default in the payment of tijxes and 
non-payment of curtails under the terms of the fij'st deed 
of trust, and in accordance with the terms and conditions 
of the second deed of trust recorded December lOj 1931, I 
hereby beg to notify you that I shall take over thp collec¬ 
tion of the rentals accruing from this property ujntil the 
aforesaid defaults in the payment of taxes and cuijtails on 
the first deed of trust note are remedied. 

Very truly yours, 

(Signed) * ‘KENNETH M. LIVINGSTONE. 

TT ' 

Thereupon witness continued as follows: Upon re¬ 
ceipt of this letter, which came by mail, my son, jl think, 
went down to see Kenneth Livingstone and arrangement 
was made whereby the management of the three properties, 
this property and two others, was turned over to him He 
did not receive the rents. They were managed W Lind- 
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sey who continued to do all the work and paid all the bills 
except the coal. Livingstone wanted to change the coal 
from Agnew to some other concern. He told me he re¬ 
ceived a commission on each ton of coal. I was not given 
credit for that commission. At the time Kenneth Living¬ 
stone took over the management of the properties there 
was one payment overdue on the second trust notes. 

Witness was thereupon shown, and there was offered and 
received in evidence on behalf of the plaintiffs as “Plain¬ 
tiffs’ Exhibit 11” certain monthly statements which had 
been submitted bv the defendant Kenneth M. Livingstone 
to the witness showing receipts and disbursements from 
premises 2922 Sherman Avenue for the months of Decem¬ 
ber, 1932 and March, May, June and July, 1933, respec¬ 
tively, during which periods Kenneth M. Livingstone 
91 had control of the properties. The statements 
showed details of rents collected and details of dis¬ 
bursements, including deduction by Kenneth Livingstone 
of a 5% commission on the gross receipts. They also 
showed periodical payments of the balance on note to the 
National Savings & Trust Company. 

The witness thereupon continued: I had certain discus¬ 
sion with Kenneth Livingstone with respect to his 5% com¬ 
mission. I suggested several times and asked him to apply 
that commission on the balance of the notes, saying that he 
was not doing any of the work in managing the property 
but simply receiving the moneys and giving them over to 
the first trust. It seemed to me my only way just then of 
being able to pay him. 

About a year later I took back the management of the 
properties. 

Witness was thereupon shown a letter which she iden¬ 
tified as having been signed by Kenneth Livingstone, and 
which was offered and received in evidence as “Plaintiffs’ 
Exhibit 12”. Said letter was as follows: 
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92 Plaintiffs’ Exhibit “12”. 

■ 

Kenneth M. Livingstone, | 

923 Fifteenth Street, Northwest, | 
Washington, D. C. j 

October 13th, 1933. 

Mr. Hopkins or Occupant #303, 

2922 Sherman Avenue, N. W., | 

Washington, D. C. 

Dear Sir or Madam : 


You are hereby notified under the authority contained in 
a certain deed of trust dated the 8th day of Decenjber 1931, 
signed by Annie H. P. Kent and recorded among the land 
records of the District of Columbia in Liber 661.9 at folio 
146, and due to default under the terms and provisions of 
said deed of trust, that I have taken over the management 
and operation of the apartment building, being premises 
No. 2922 Sherman Avenue, Northwest, in which building 
you occupy apartment No. 303 at a rental of $37.50 per 
month. 


This is to advise vou as a tenant in said building that all 

rents until vou are further notified bv me will be due and 
•/ * 

payable at this office on the date due and no payment to any 
other party will be recognized. 

You are hereby notified that payment to any other per¬ 
son than the undersigned will bring prompt leggl action 
to recover such payment from you. Further thaii this, no 
payment to Mrs. Annie H. P. Kent or Frank Lindsey will 


be recognized. 

Yours truly, 

(Signed) KENNETH M. LIVINGS 

93 The witness thereupon continued: If updn an ac¬ 
counting between me and defendant Livingstone 
there should be found to be any just balance due by me 
on the notes which have been referred to to Kepneth M. 
Livingstone I am ready and ^willing to pay that balance. 
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Cross-examination. 

Bv Mr. Kriz: 

mt 

Title to the property involved in this litigation was trans¬ 
ferred by me to a corporation known as the Patrick Prop¬ 
erties, Incorporated, in April, 1932, after the second trust 
involved in this suit had been placed upon the property. 
The first trust was already upon the property when I 
bought it. I was one of the officers of Patrick Properties, 
Incorporated. It held title to the property for several 
months. 

The deed from Witness to Patrick Properties, Incorpo¬ 
rated, which was recorded, a copy of which was attached 
to the answer of the defendant Livingstone, was thereupon 
offered and received in evidence. 

The witness thereupon continued: On August 15, 1932, 
Patrick Properties, Incorporated, transferred the prop¬ 
erty to Tvler Kent. I think the consideration of the trans- 
fer was $45,000. It is all in the minute book of the cor¬ 
poration. 

Witness was then shown the minutes of the first meeting 
of the Board of Directors of Patrick Properties, Incorpo¬ 
rated, held on April 22, 1932, at 744 Jackson Place, which 
minutes recited the following directors were present: Annie 
II. P. Kent and James William Sommerville. Witness iden¬ 
tified Sommerville as the attorney who guided her—he was 
secretary of the corporation and the witness was presi¬ 
dent. 

Mr. Kriz thereupon read to the court the following ex¬ 
tracts from the minutes of April 22, 1932: 

94 Uponimotion duly made, seconded and carried, the 

following resolution was unanimously adopted: 

Whereas, Annie H. P. Kent has offered to sell to this 
corporation three parcels of valuable, rent-producing real 
estate, known as 

(1) No. 1407 W Street, N. W. assessed as Lot 74, 

in Square 202; 

(2) No. 2922 Sherman Avenue, N. W., assessed as 

Lot 804 in Square 2852; 

(3) No. 1300 Florida Avenue, N. W., assessed as 

Lot 822 in Square 234; 
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all in the District of Columbia, in consideration] of the is¬ 
suance to her or her nominees of common stock qf this cor¬ 
poration to the amount of $34,000.00 par value, and pre¬ 
ferred stock of this corporation to the amount of $10,000.00 
par value, title to be conveyed to this corporation by deed, 
subject to existing liens of record; and 

Whereas, it appears to this board of directors that said 
real estate is necessary for the business of this corporation, 
and that said real estate, subject to said liens, is of the fair 
value of said stock to be issued therefor; therefore, it is 

Resolved, that this corporation accept said offeif, and that 
this board does hereby adjudge said property, Subject to 
said liens, to be of the value of $44,000.00, and thdt the said 
stock is hereby authorized to be issued full paid and non¬ 
assessable. 

And it is further resolved, that authority be and is hereby 
given to the President and Secretary of this corporation 
to execute in the name of this corporation, on iis behalf, 
and under its corporate seal, such agreements ais may be 
necessary to carry this resolution into effect, ainjl to issue 
said common and preferred stock as aforesaid and 
95 deliver same to said Annie H. P. Kent upoh deliver- 
to this corporation of proper deeds conveying title to 
said real estate. 

I 

The witness thereupon continued her testimony as fol¬ 
lows: I made no written offer to convey my equities to 
the corporation in that property except what appears in 
the minute book. 

Q. State whether you know whether the title values of 
these properties was considerably in excess of $44|000? A. 
No, sir. Mr. Sommerville and I took the District assess¬ 
ment and subtracted the mortgages and then took the value 
and that is the way we came to this value of the equity in it. 

I only sold my equity in the properties in consideration 
of the transfer to me of the stock. The corporation sub¬ 
sequently by deed dated August 11, 1932, transferred the 
property to Tyler Kent. 

The deed, copy of which was attached to the answer of 
Kenneth Livingstone as “Exhibit B” thereof, whs there¬ 
upon offered and received in evidence. 

Mr. Kriz thereupon read to the court a letter frdm Tyler 
G. Kent to Patrick Properties, Inc., dated August il, 1932: 


74 


ANNIE H. P. KENT ET AL. VS. 


Washington, D. C., August 11, 1932. 

Patrick Properties, Inc., 

Washington, D. C. 

Gentlemen : 

I hereby offer to purchase your total equities in your 
properties known as No. 2922 Sherman Avenue, X. W., 
1407 W Street and 1300 Florida Avenue, X. W., at the total 
price of $45,000, deferred payment secured by note, title 
to be transferred to my name by deed. I am acting for an 
undisclosed party or parties. 

Yours very truly, 

(Signed) * ' TYLER G. KENT. 

Accepted August 11, 1932. 

PATRICK PROPERTIES, INC., 
(Signed) By A. H. P. KENT, Pres . 

90 Witness thereupon continued: After the organiza¬ 
tion of the corporation a prospectus or description 
of the organization of the corporation was issued. 

Witness was thereupon shown a paper which was offered 
and received in evidence as “Defendants’ Exhibit D”, 
which she identified, and which was as follows: 

97 Defendants’ Exhibit “D”. 

$165,598.00 Tax Assessor’s Valuation of 3 Patrick Rental 

Properties. 

A. II. P. Kent, President and Treasurer. A. Patrick Kent, 
Vice-President. J. W. Sommerville, Secretary and Au¬ 
ditor. 


Patrick Properties, Incorporated, 

744 Jackson Place, X. W. 

(Opposite the White House.) 

Washington, D. C. 

Metropolitan 6189. 

Announcement Regarding 7% Preferred Stock. 

We are pleased to announce that this Corporation has 
purchased the three local apartment properties, known as 
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No. 1407 W Street, N. W.; No. 1300 Florida Avenue, N. W., 
and No. 2922 Sherman Avenue, N. W. i 

This Company has recently been formed by tjhe former 
owner of these properties, Mrs. Annie H. Patrick Kent, in 
order to re-finance the property and to place th<b manage¬ 
ment of it on a permanent basis for the benefit ojf her chil¬ 
dren, for whom she has purchased all the outstanding 
voting stock issued by this Company, and part o^ the Pre¬ 
ferred Stock. 

The only business of this Company will be to own and 
manage these apartment properties, and other investment 
properties which the stockholders may wish to purchase in 
the future. 

The official Tax Assessor’s valuation of these properties 
is $68,500, $53,198, and $43,900, making a total ofi $165,598. 

The buildings contain 57 apartments, renting at $29,814 
per year. The tenants are carefully selected, and fhe build¬ 
ings are kept neat and comfortable by t|ie rental 
98 agent, Frank Lindsey, who has devoted his] full time 
to these properties for the past three yearns. There 
are seldom more than two vacancies at any tin^e during 
the vear. 

In order to provide additional capital for the Company, 
and to enable the occupants of our buildings to become part 
owners of the property in which they are living, we plan to 
offer for sale and issue a limited number of shares of our 
7% Preferred Stock during the year 1932, in shares of the 
par value of $100 each. Monthly payments can be ar¬ 
ranged. 

The yearly Dividend of $7.00 per share is payable quar¬ 
terly, and checks will be mailed to stockholders ori the last 
day of March, June, September and December in each year. 

Applications for the purchase of these shares of stock are 
now being accepted, and further information will be fur¬ 
nished upon request. j 

(Signed) J. W. SOMMER VILLp, 

Secretary and Auditor. 

May 2, 1932. j 

Witness thereupon continued: I only sold the equity in 
the property to the corporation, and the corporation only 
sold its equity to Tyler Kent. j 

At the time I approached Kenneth Livingstone in con¬ 
nection with the $5,000 loan I knew he was a broket, a man 
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I was introduced to who lent money. I did not associate 
him as a real estate agent. I was introduced to Kenneth 
Livingstone as a man who loaned money by John H. Libbey 
in the Transportation Building. I first approached Ken¬ 
neth Livingstone for a loan for only enough to renew the 
trusts at the Rational Savings & Trust Company on the two 
Sherman Avenue properties that were coming due. At 
the time I approached him I thought he could prob- 
99 ably refinance the properties. There was no second 
trust on 2922 Sherman Avenue when I first ap¬ 
proached Kenneth Livingstone. I understood that Living¬ 
stone would make a charge for placing a loan. I was ap¬ 
proaching him as a man who could secure loans. I did not 
know whether it was his monev or some one else's money 
he was lending me. I rather gathered it was his own 
monev. I did not make anv inquirv as to where the monev 
came from. The discount on the $5,000 loan was to be at 
the rate of 20%. It was not very agreeable to me but 
I could not do anything else—I had to have the money. I 
did not do anything else. I read the terms and provisions 
of the deed of trust before I signed it and discussed them— 
that it was a very severe one. He smiled about it but I 
wanted the money. I did not make any objection to signing 
the deed of truist as it was drawn up as I could not have got¬ 
ten the monev if I had. Mr. Livingstone did not sav “un- 
less you sign this trust you are not going to get this 
money,” but the whole insinuation of his would be that, 
lie did not say those words, though. Then I appeared be¬ 
fore a Notary! who was called in the office to acknowledge 
that and signed the notes. Nobody at all prevented me 
from reading the terms of the trust. When Mr. Living¬ 
stone advised me that he had “placed” three of the notes 
I did not inquire of him whether he was holding the notes 
himself or whether they “had been placed”. There came a 

time when I found mv husband would take the two remain- 

•> 

ing notes, and I went to Kenneth M. Livingstone and ad¬ 
vised him of the fact that I could dispose of them myself. 
I inquired of Livingstone many times when he would dis¬ 
pose of the remaining two notes. I think Mr. Kent bought 
them in March or the latter part of February and that Liv¬ 
ingstone held them for some weeks or mavbe a month 
or two. Livingstone never told me he could dispose of the 
notes which went to Mr. Kent or that he had them placed. 
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j 

Witness was shown a receipt for the notes whichj she gave 
to Livingstone dated January 29, 1932, and identified that 
as the time when she received the two notes back rirom him. 

Witness thereupon continued: That was j the time 

100 the discussion of the charge of $100 came jip. Liv¬ 
ingstone did not seem to want to try further to sell 

them, and then said “Well, it is worth $100 to m^ to turn 
over these notes”. There was not any discussionj because 
it seemed to me that I could only get those notes by turning- 
over the $100. I sort of gasped, but gave him the $100. He 
did not tell me that unless I paid the $100 he was hot going 
to give me these notes. I really thought that he h^d suffici¬ 
ent, and I was shocked at him asking the $100. Brit I gave 
it to him. Frank Lindsey was the manager of the property 
and managed four of them. He was never janitor of the 
buildings. I never told Livingstone or anybody that he 
was janitor. 

Witness was shown, and identified a letter from her to 
Kenneth M. Livingstone, dated August 11, 1932, which was 
offered and received in evidence as “Defendants’ Exhibit 
F”, which was as follows: 

101 Defendants’ Exhibit “F”. 

2112 "Wyoming Ave., N. Wt, 
Washington, D.i C., 
August 11, 1 1932. 

Mr. Kenneth M. Livingstone, 

Washington, D. C. 

Dear Mr. Livingstone: j 

I feel I owe you a real apology for not having "written 
you before, or else called to discuss the question! of the 
agreement which you offered me during the last days of 
June, relating to the management of my various proper¬ 
ties, and which it was quite obvious that I could riot pos¬ 
sibly sign. I 

You may recall that when I read the paper in Mr. Kriz’ 
office, that I said to him: ‘This — a deed.’, and that!he an¬ 
swered ‘Practically so’. Further, when I said I mi^st con¬ 
sult a lawyer about the matter, he answered: ‘You have 
that right, but I can say that if this paper is change-jin any 
way whatever, I shall advise my client not to sign.f 
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I was so astonished at the whole proceeding that I walked 
to the elevator that afternoon, with a distinct feeling of 
being in some sort of pain, and I wanted to get off by my¬ 
self. I had struggled with these little buildings too long 
to now give someone else the ‘sole rights’ in the decision 
of all points, including any litigation, management, etc., 
until I signed deeds to one and all of the apartments. 

I got in touch with Mr. Linton that evening, and his com¬ 
ment, smilingly, was: ‘When Kriz is an older man, he will 
learn that he can serve his own client better bv not entirelv 
crushing the other side.’ I had foolishlv waited until the 
last dav of the month to decide the matter, and I thought 
that I needed help, much more than was the case in 
102 reality, so that temporarily I turned the buildings 
over to Moore and Hill's office at once, at the same 
time changing janitors in all apartments, and discharging 
Frank Lindsey, though in the case of the latter, I have kept 
in touch with him, feeling that his ability to find tenants was 
unequalled, and that I might need him again. 

I was quite right in believing that I had made too sud¬ 
den a ‘revolution’, as the buildings are certainly suffering, 
thanks to the changes, and to Sen. Capper, and I must 
retrace my steps in certain lines. There are far too many 
vacancies, and much too much protest about rent-reduction. 

My young son has returned just a month ago, and I am 
thinking of dropping out of the picture as soon as possible, 
and leaving affairs to him, as he has now finished his aca¬ 
demic education, but first I am looking for some one who 
will act for a time as a buffer between him and the various 
noteholders. I have made a verv rough draft of the sort 
of agreement which I had contemplated, and will ask you 
to give me your opinion of my idea, if you can do so with¬ 
out anv charge for this consultation! 

I might add that, in spite of the depression, I have never 
had so bright! a prospect of disposing of the stock in the 
little corporation as at present. A group of Negroes is 
ready to put up the funds, provided one of their race man¬ 
ages the buildings, and as I said before, I must only re¬ 
trace my steps a little to really accomplish something this 
time. 


Yours sincerely, 
(Signed) 


ANNIE H. P. KENT. 
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Witness’ attention was called to the words in {the fore¬ 
going letter “changing janitors in all the apartnjents and 
discharging Frank Lindsey”. 

Witness thereupon continued her testimony as! follows: 
I knew that Livingstone had procured the money for 
103 me. It seemed to be none of my affair \\[here the 
money came from or how it came. I knew lofig after¬ 
wards that he had sold a note to a Mr. Mettenbui*g. I do 
not recall whether Livingstone and I were joinjtly sued 
on this note for non-payment of it. I recall the jMarshal 
coming to my house and serving me with a summjons in a 
suit for $600.00 or $700.00 on a note. 

Witness was thereupon shown and identified a letter from 
her to Kenneth M. Livingstone, dated October io, 1933, 
which was marked “Defendants’ Exhibit G” and which 
was as follows : 

2121 Wyoming Ave., N. \\f., 
Washington, D. C. 

October 10, 1933. 

Mr. Kenneth M. Livingstone, 

923 15th St. N. W., City. 

Dear Mr. Livingstone : 

As I am sure You have felt for some time, I am anxious 
to achieve some settlement of my tangled real estate af¬ 
fairs and if some arrangement more advantageous to me 
than the one now in effect cannot be made, I am determined 
to let the three buildings in which the National {pavings 
and Trust Co. is interested, pass out of my hands Entirely. 

Only yesterday, I have been able to bring the situation 
to the personal attention of Mr. Hoover. My propositions 
were received very sympathetically, and I believe thlat they 
will be accepted in large part, at least. | 

If the need arises, I shall be represented by George War¬ 
ner, in the case of B. F. Saul Co. 

I am glad to have made a satisfactory compromise with 
Mr. Mettenburg, through Mr. Chas. Warden, and I am ask¬ 
ing Mr. Warden to propose to you that I pay $20.00 njionthly 
on each of the two outstanding notes, which you placed for 
me, secured on 2922 Sherman Ave., of which I believe the 
balance is $600.00, each. I hope this agreement can be 
reached without a further suit, and its accompanying un¬ 
necessary costs. 
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At present I have no other means of meeting the 

104 proposed compromise on the last two notes, than the 
rents from the two Sherman Ave. buildings, which 

you have been disbursing for the past year. I have, there¬ 
fore, instructed Frank Lindsey to turn over to me his col¬ 
lections since Oct. 1st., and have deposited this amount to 
mv account. 

I am giving a copy of this letter to Mr. Warden, and he 
will see you very shortly. 

w w mf 

Yours truly, 

(Signed) * A. H. P. KENT. 

Q. Under dhte of October 10, 1933, Mrs. Kent, you knew 

that these notes which Livingstone was supposed to have 

had been sold to somebody else, did you not? A. Mr. Kriz, 

vou know the words always used bv a broker “I have funds 
* •> * 

at my disposal”; and those funds are invested in money 

that is lent to vou. If that means that thev had been sold 

• 

to the party, I did not know the name of the party they 
were sold to, and always made the payments at Mr. Liv¬ 
ingstone’s office. 

Witness continued: I knew on October 10, 1933 that Mr. 
Livingstone had investment funds at his disposal. I signed 
the bill of complaint in this case. 

Witness’ attention was called to paragraph 10 of the bill 
of complaint, signed on October 19, 1933, and said that 
was correct, as it was expressed by her attorney; that she 
knew nothing about Mrs. Anna Livingstone having any¬ 
thing to do with this. 

Q. You knew that Mr. Livingstone did not hold those 
notes, did you not, because in your letter of the 10th you 
specifically state “I propose to you that I pay $20.00 
monthly on each of the two outstanding notes which you 
have placed for me”. A. Mr. Livingstone made a de¬ 
cision then and there in his office of anything that 

105 was proposed, so it was the natural thing to think 
he had full control of these notes, he did not have 

to consult anybody, and so it was always the idea that it 
was funds at his disposal. 

Witness continued: All my dealings were with Mr. Liv¬ 
ingstone entirely. I never asked him who the holders of 
the notes were. I never had any occasion to ask him. I 



K. M. LIVINGSTONE, INDIVIDUALLY, &C., ET 



81 


never asked my attorney who the holders of i the notes 
were. I merely assumed that Kenneth Livingstone had the 
notes at his disposal. I never asked him who tljie holders 
of the notes were, and never had any occasion tcj ask him, 
and never asked her attorneys to ask Livingstone who the 
holders of the notes were, and did not know whp held the 
notes. When the first trust became due on the property 
it was extended. I signed the extension slip, and on May 
28, 1931, executed an agreement to the National Savings 
& Trust Company, holder of the first trust, td pay the 
sum of $100 a month on account of curtails, or was it $150! 
At the time of the advertisement of foreclosure of the 
property, beginning with the 12th of October, j the $150 
curtailments had not been paid for some time. There was 
some difficulty with the first trust holders on all of those 
buildings. It was causing me considerable concern. Mr. 
Livingstone told me that the National Savings j & Trust 
Company had gotten in touch with him about jit. I do 
not remember whether they were threatening to jforeclose 
or not. The building was not carrying the large payments 
✓ on the first and second trusts. Livingstone got in touch 
with me on a number of occasions about it. On October 
12, 1933, the payments of $150 per month on aqcount of 
the first trust were considerablv in arrears. 

Counsel thereupon stipulated that on the 12tli I of Octo¬ 
ber 1933, when the advertisement was running the records 
of the Tax office of the District of Columbia showed that 
taxes for the first half of the year 1933, maturing Septem¬ 
ber, were overdue, in the sum of $329.25 with $3.29 penalty. 
That the 1932 taxes and the taxes for the vear 1$33 were 
overdue, the first half due in September, 1932, in the sum 
of $373.15, with penalty of $48.51, and the second {half due 
in March, 1933, in the sum of $373.15, with penalty of 
$26.12, but that none of these taxes were paid unjtil April 
5, 1934. This was about six months after the imt was 
brought. 

106 Witness continued: After the suit was brought I 
turned the rents over to the holder of the fprst trust 
through my attorney’s office. I have paid twicd on the 
Mettenburg note. I have made only two payments since 
my agreement with Mr. Mettenburg—I have not b^en able 
to do it. There is an agreement between Mr. Mettenburg 
and myself. On the 12th of October, so far as I know, 

6—6520a 
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Livingstone held two of the notes and Mettenburg one, 
and Mr. Kent the other two. Shortly before the 12th of 
October I recall that Mr. Mettenburg sued me on his note, 
and I entered into an agreement with him whereby I was 
to pay him $20 a month. 

Thereupon the following occurred: 

By Mr. Kriz: 

Q. Since that time, Mrs. Kent, you say you have only 
made one payment? 

Counsel for the plaintiff objected to the question on the 
ground that the bill was filed on October 19, 1933, and that 
it was immaterial what happened thereafter. The Court 
overruled the objection, to which action of the Court the 
plaintiffs duly excepted. 

The witness thereupon answered: 

A. I think I have made two payments. 

Witness continued as follows: I was to pay Mr. Metten¬ 
burg $20 a month. I have turned over the rents to the 
National Savings & Trust Company and they have agreed 
to take whatever is taken out of the building. At the time 
Livingstone took over the management of the building, I 

voluntarily turned over the collection of rents to Mr. Liv- 
* 

ingstone on two other buildings. 

Cross-examination. 

By Mr. Vandoren: 

It was stipulated between counsel that the payments 
listed on the two notes attached as exhibits to the answer 
of Anna V. Livingstone were accurate records of payments 
actually made on account of the notes. The balance shown 
on note No. 2 of 5 is $665.85, on No. 1 of 5 is $556.58. Pay¬ 
ments on the notes were made by my going to Mr. Living¬ 
stone’s office! and leaving with him check or checks to 
cover the items of payment I was making at the time. 

Witness continued: I received no notification from 
107 anyone as to the time when the payments on these 
notes were due or as to the amount of the payments. 
If I was late I received a telephone call from Mr. Liv¬ 
ingstone or his secretary. I cannot sav anything which 
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Mr. Livingstone said to me which caused me to believe 
that he was the owner of the two notes or had any interest 
in them at the time. When I consulted him for the pur¬ 
pose of having him raise the $5,000 which I desired him 
to secure he always referred to funds at hisj disposal. 
Whether he invested his own funds in it or noit I would 
not know. There is nothing which caused me tp come to 
that conclusion. I certainly thought he was interested in 
them, but in what way I did not know, becaujse all de¬ 
cisions as to the notes were always made directly, by Mr. 
Livingstone. He never had to consult anyone elfee and all 
payments were made through him. I never met Mrs. Anna 
V. Livingstone, mother of Kenneth Livingstone, imd never 
had any conversation with him or his wife on tl|e subject 
of these notes. Prior to the tiling of the bill, I hever un¬ 
dertook, either in conversation or by correspondence to 
impeach the integrity of the notes. 

Witness’ attention was called to paragraph 10 of the 
bill of complaint wherein it was said: 

“Plaintiffs are further informed and believe apd there¬ 
fore aver that the defendant Kenneth M. Livingstone at 
all times from and after the delivery to him of poth Nos. 
1 and 2 of said series of notes in the original principal 
sum of $1,000 each, had remained in possession thereof 
and interested therein.’’ 


Witness was asked “who so informed you,” anp said in 
substance and replied I must have informed Mr. Campbell, 
just as I have informed you. I considered “informed and 
believe” a legal phrase—the word “informed” jl should 
not have put in there. Nobody informed me witlji respect 
to this. I would have used the words “or believe^”. 

Witness’ attention was then called to the statement in 
the bill of complaint as follows: 


“Plaintiffs are further informed and belfeve and 
108 therefore aver that the defendant Kenneth M. Liv¬ 
ingstone has purported to sell and assign shid notes 
Nos. 1 and 2 to his mother, the defendant Anna V. Liv¬ 
ingstone, but aver that the said defendant Kenpeth M. 
Livingstone has still an interest in said notes and that 
the defendant Anna V. Livingstone is charged with notice 
of the fact that the defendant Kenneth M. Livingstone has 
exacted of the plaintiff usurious interest in the j sum of 
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$1,000 as a bonus on his $2,000 loan to the plaintiff Anna 
H. P. Kent, and that said defendant Anna V. Livingstone 
is not a bona tide holder of said notes for value and before 
maturity.” 

Witness thereupon continued: In this case I was in¬ 
formed by Mr. Campbell, whom I had consulted with ref¬ 
erence to the icase, that Kenneth Livingstone had sold the 
notes to his mother. Aside from anything that Mr. Camp¬ 
bell had said no one else had informed me with respect to 
that paragraph, and I had no other basis for my idea that 
Mrs. Anna V. Livingstone was not the owner of the notes 
at the time I filed the bill. 

Redirect examination. 

By Mr. Campbell: 

At the time of the conveyance of the property from 
Patrick Properties, Incorporated, to Tyler G. Kent I was 
owner of the stock of Patrick Properties, Incorporated. 
The conveyance to the corportaion was in consideration of 
issuance to me or my nominee of $34,000 par value pre¬ 
ferred stock at $10 per share. At the time of the convey¬ 
ance of the properties to Tyler Kent by the corporation no 
other stock had been issued to anybody else. 

Plaintiffs thereupon offered and there were received in 
evidence as “Plaintiffs’ Exhibits 13 and 14” stock books 
of the Patrick Properties, Incorporated, for the purpose of 
showing that at the time of the conveyance no other stock 
was issued by the corporation except to Mrs. Kent 
109 and that she was its sole stockholder. 

Cross-examination. 

Bv Mr. Kriz: 

* 

Witness’ attention was called to a memorandum on sheet 
“P. 28”, indicating that five shares had been given to Mr. 
Sommerville for his services. 

Witness thereupon continued: I was not the holder of 
all of the stock in the corporation but lacked these one or 
two certificates that Sommerville used. I do not know who 
holds them. The Patrick Properties, Incorporated, is a 
Delaware corporation. 



K. M. LIVINGSTONE, INDIVIDUALLY, &C., ET aL 85 

Redirect examination: l 

! 

There was no written agreement between me and the 
corporation other than what appears here at the time the 
corporation conveyed the property to Tyler Kent. None 
of the stock, the sale of which was proposed in the prospec¬ 
tus heretofore referred to, had been sold, and with the 
possibility of one or two certificates for five shares I was 
still the owner of and in possession of all the stfock of all 
of the stock of the corporation. I have never received any 
notice from the Federal American Bank of maturing pay¬ 
ments on the second trust, and have never received any 
notice, written or verbal, of payments due on f;hat trust 
from any person other than Kenneth Livingstone. When 

1 was in arrears in payments of the first or sedond trust 
notes. Mr. Livingstone’s office generally called n^ie by tele¬ 
phone—either he or his secretary. When I said that Mr. 
Livingstone appeared to have full control and right to 
make decisions when any questions came up with respect 
to the property I meant if I wanted to make an instalment 
payment—only instalments as I have sometimes done, pay¬ 
ing $50 and then $100 he accepted—he would determine 
whether or not he would accept such proposal^ I might 

make from time to time in respect to the nhanner of 
110 my payments, and would render his decisioif immedi¬ 
ately. I never received any complaints fronji any one 
else with respect to any decisions which Mr. Livingstone 
made with respect to these payments, or any other com¬ 
plaints with reference to the payments of notes Nos. 1 and 

2 except from Mr. Livingstone. Mr. Mettenbrjrg com¬ 
plained with respect to his note. 

i 

Recross-examination. j 

I 

By Mr. Vandoren: 

Q. Do you recall any instance when Mr. Livingsjone ever 
rejected any payment offered? A. He would n^t. reject 
accepting funds, of course. He rejected the payment I 
offered of $20 a month on the notes due Mr. Warden. 

Witness continued: He never rejected anything ^Ise. He 
rejected once or twice curtailing the payments-f-making 
them smaller—that could not be done. He tried, ^o far as 
he could, to require me to live up to the terms of the agree¬ 
ment. 
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Thereupon the defendant Mrs. Anna V. Livingstone was 
called as a witness on behalf of the plaintiffs, and having 
been first duly sworn testified as follows: 

Direct examination: 

Before examining the witness counsel for the plaintiff 
made the following statement: Before examining Mrs. 
Livingstone I desire to state that inasmuch as she is an 
adverse party I desire to examine her somewhat in the 
nature of cross-examination, in accordance with the deci¬ 
sions of this court and the Code of Laws with respect to 
actions involving usury. 

I am the mother of Kenneth Livingstone and lived in 
Washington in 1931 and in 1933. In October, 1933 I was 
in Canada. I spent the summer of 1933 in Canada and 
think I returned some time in October. I am not in busi¬ 
ness. I have not invested monev in second trust notes 
verv manv times—three or four times I guess. It 
111 was possibly three times. In each of these instances 
I think I made the investment through mv son Ken- 
neth. I recall one instance other than the one involved 
in this suit which was down in Virginia a long while ago. 
I have never been to premises 2922 Sherman Avenue but 
I have passed by there. I did not make any inspection of 
the building before I took the notes involved in this suit. 
I do not recall whether the other second trust notes which 
I have acquired in the past were acquired for less than 
the face amount. I have never seen a rental statement for 
2922 Sherman Avenue. I do not know how much the prop¬ 
erty rented for in 1931. I did know how manv apartments 
there were in it but I have forgotten. I had made inquiries 
at the time I took the notes involved in this suit but I have 
forgotten how manv there were. 

The witness was shown the two promissory notes of 
Annie H. P. Kent, involved in this suit, which had been 
offered in evidence as “Plaintiffs’ Exhibits Xos. 1 and 2,” 
and said: Those notes were bought by me. They were put 
in the Federal American Bank for collection. Kenneth 
Livingstone asked me if I had any money to invest and I 
said I had an item of money in the bank and I bought those. 
He thought tills was a good buy and I paid $1900 for them 
by check out of my Federal American Savings Bank ac¬ 
count. 



87 


K. M. LIVINGSTONE, INDIVIDUALLY, &C., ET ALj. 

_ 1 | 

Witness thereupon identified a check from her to Ken¬ 
neth Livingstone, dated December 11, 1931, for $1900, 
drawn on the Federal American National Bank, j and said 
this is the check to which I refer and which I gave! Kenneth 
Livingstone for the notes. I gave it to him on December 
11, 1931. The loan was made on the 8th, I think-pi under¬ 
stood so from his records. I paid for these notes on the 
11th of December. I think my son first talked to pie about 

or three 
the same 


son 


dis- 


taking them on the 8th or 9th of December—two 
days before I paid for them—I do not think it was 
dav. 

w 

112 When I had my conversation with my 

cussing the taking over of these notes, he supply told 
me that he had the notes for sale and wanted to| know if 
I had any money that was lying idle in savings that I would 
like to invest. He told me all about them. He told me 
what it was on, and the first mortgage, and that it was 
owned by the National Savings & Trust Company and the 
amount of it and about the other three notes; one was 
bought by Mettenberg, one had not already been bought by 
Mettenberg—that came out later in the records tl^at I had 
in my book. I have it here in my book that one was bought 
by Mettenberg. I haven’t got the date of it. I kiiow of it 
because I got it from my son afterwards and put it in my 
records. I was interested in Mettenberg because 1 was in¬ 
terested in everything I had my money invested ip. I like 
to know the particulars of it. When my son suggested to 
me that I invest money in these notes I did not po to see 
the property. I saw it later. I went by it, but not until I 
had gotten the notes. I had heard the amount of Rental of 
the property, but I do not remember. My son told me. I 
don’t know whether he told me at that time the amount of 
the first trust or not. I don’t know just when I f<^und out 
the amount of the first trust. I am not sure I knew the 
amount of the first trust at that time, but I knew it perhaps 
a day or two afterwards. I am sure I knew at tjiat time 
there were other notes besides these which were going to 
be secured by the trust. There were five notes. I knew it 
when I bought mine. 

Witness was shown her answer filed in the cause wherein 
she said “This defendant admits that on the 8th dav of 
December, 1931, plaintiff Annie H. P. Kent executed her 
two notes, each in the sum of $1,000, numbered onp of five 
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and two of five. * * * This defendant has no knowl¬ 

edge regarding the other allegations contained in para¬ 
graph 5 of said bill of complaint.’’ The witness continued: 
I knew there were five notes. I didn’t know they 

113 had been executed. Yes, I thought they were. I in¬ 
quired from my son as to the value of the property 

and also the rental. I don’t remember the amount of the 

rental now. Ii didn’t put it into my account. My son was 

not in the habit of handling mv affairs for mv benefit. My 

husband was sometimes and sometimes mvself. After I 

* 

had agreed to take the notes or prior to that time I talked 

to mv husband about it a dav or two before, I don't know 
• * 

exactlv. I never did anvthing without consulting mv hus- 
band first. He was familiar with what I was doing. I never 
make any investments without consulting my husband. I 
didn't rely on the advice that Kenneth gave me as to the 
value of the notes. I didn’t ask him to endorse them. I 
didn’t know Mrs. Kent. I never saw her until I came into 
the court room. I never wrote to her or called her on the 
’phone. Kenneth didn’t tell me what he wanted the $1900 
for. lie just spoke to me to buy them as an investment, that 
was all. He didn't go into details about how he got them. 
He didn’t tell me anything about having a sale for 1407 W 
Street or wanting to receive a commission from it. 

Q. How did you happen to pay less than the face amount 
for these notes, Mrs. Livingstone? A. Because—I don’t 
know—that is all I was asked to pay. Many times you buy 
notes at a discount. 

I didn’t have anv information as to how Kenneth was 
going to get paid. I have no knowledge as to whether Ken¬ 
neth was in the habit of procuring second trust notes or 
not. I didn't specialize in second trust notes. I bought first 
trust notes the same as I did second trust notes. I had 
previously some time back bought a second trust note from 
Kenneth. I don’t know whether I bought it at a discount or 
not. After I acquired these notes they were put in the 
Federal National Bank for me. I think Hugo, the man in 
the office, probably did it. The first time I saw the notes 
was when they were taken out of the bank after the 

114 hank dissolved—then they were sent up to my office. 
Many of my notes are just deposited in the bank and 

they are kept there. 
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Q. Mrs. Livingstone, weren’t you interested enough in 
the notes to see what they were? A. No, I didn’i. 

I relied on my son. He was acting for me whbn he put 
the notes in the bank, but generally I look afteij my own 
affairs. He put them in the bank for me and he gpt the in¬ 
formation from the bank when the payments were made. I 
left it to him to find out. He advised me- I didn’t have 
anything to do with Mrs. Kent. I knew she was t|ie maker 
of the notes. I didn’t ask my husband to make any special 
investigation of the notes. He told me what he considered 
the value of the property. I asked him to look into jthe trust 
to see what the terms of the trust were, and I had tjhe terms 
of the trust. I had when it was due and the amount of the 
trust—the first trust—and who had it. The National Sav¬ 
ings & Trust Company was trustee under the trust. I 
didn’t know who were the trustees under the trust secur¬ 
ing my notes. The interest rate on the notes was 7|%. Mr. 
Thran was the man working in the office. He ijad been 
there a number of years. At the time I took the notes I 
knew Mr. Thran was working for Kenneth Livingstone. I 
knew the notes were payable to Mr. Thran. I didn’t get a 
title certificate on the notes. I don’t know what a certificate 
of title is—I never had any. I didn’t receive any paper 
certifying that the notes were secured by a second trust, 
and didn’t ask for one, but I knew thev were second trust 
note-. I know what a deed of trust is. I don’t remember 

whether I asked mv husband to look over the deed lof trust 

•/ 

before it was signed. j 

Witness was shown the original deed of trust siecuring 
the second trust notes which had been offered in Evidence 
as plaintiffs’ Exhibit 4, and her attention was called to the 
signature of Colon H. Livingstone as a witness to 
115 the deed of trust. 

Witness thereupon continued: Colin H. 'Living¬ 
stone is my husband, and that is his signature. '.[ asked 
him to go over all of my papers. I presume I asked him 
to go over that particular paper because he always looked 
over my papers. I wanted him to look over this trust and 
see whether it was regular. I always have him do it, wfith 
no exception. I think he told me that he had beefi there 
when the trust was signed and that it was all right. I could 
not swear to that. He recommended it. I think tnat be- 
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fore Colin Livingstone went to Kenneth Livingstone’s 
office to look over the trust I had arranged to buy the notes 
if everything was regular. I think that when Kenneth 
approached me to take these two notes he told me he was 
trying to procure a sale of notes for Mrs. Kent. I didn’t 
think anything about whether Kenneth was getting a com¬ 
mission or not. I didn't know anything about it. I wasn’t 
interested in that. I do not think many people do business 
without making some commission. He could not live with¬ 
out making something on the transaction. I discussed with 
Kenneth the amount of discount on the notes. I did not 
try to get him to let me have them for less than $1900. 
That is the figure he offered them to me at. I don’t re¬ 
member his saving that is what Mrs. Kent was willing to 

i c o 

sell them for. 

Witness’ attention was thereupon called to paragraph 
2 of her answer filed to the bill of complaint in the cause, 
wherein she said “And further answering this paragraph, 
says that on or about the 12th day of December, 1931, she 
purchased through the defendant Kenneth M. Livingstone 
the two notes referred to”. 

Witness was asked what she meant by her statement 
“purchasing them through him”. 

Witness thereupon continued: I mean I bought those 
notes because mv son asked if I had anv monev to 
116 invest in some notes that he offered me for sale. 

He offered them to me. I bought them through him. 
I suppose that is the way you would express it. 

Q. Did you make any inquiry as to how much Mrs. Kent 
was worth hefbre you got those notes? A. He told me the 
different properties she owned. 

Q. Did he tell you when he told you about the different 
properties she owned—did he tell you she was trying to 
get a second trust placed on this property? A. Yes, sir. 

Q. And did he tell you she was willing to dispose of the 
notes at a discount in order to get this trust placed? A. 
No, he didn't tell me that. I don’t think he did. 

Q. You are not certain? A. No. 

I just met Mr. Kriz quite a while ago. I don't know 
whether I have known him five years or not. He has not 
represented me. I do not think I made any inquiries of 
Mr. Kriz as to the title securing these notes as to whether 
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they were second trust notes. I made no inquiry as to the 
title except what my son told me. I made no further in¬ 
vestigation other than what I have said. My son j told me 
as to the financial worth of Mrs. Kent. I rely completely 
on my son. After the notes were deposited at the Federal- 
American National Bank I received notices of payments 
made on them for my account. The payments c^me into 
the office and were deposited in my account. I niean my 
son’s office. That is also my husband’s office. My hus- 
band and son were in the same office since 1931. ;I heard 
my husband speak of the fact that Mrs. Kent wais going 
into my son’s office prior to the time I took the joan. I 
think he told me that Mrs. Kent wanted to negotiate this 
trust. I do not recall anything he said that Mrs. Kent 
said with regard to it. I have never told Mijs. Kent 
117 or notified her in any way that I was the o|vner of 
these notes. I knew somewhat about how tike man¬ 
agement of the property was being conducted. I remem¬ 
ber the time when my son took over the management of 
the property, but I don’t know the date. I don’t remem¬ 
ber the letter that my son wrote to Tyler Kent on Septem¬ 
ber 10, 1932, notifying him he was going to take aver the 
management of the property. I didn’t instruct my son 
to take over the management of the property. I|Ie told 
me he had taken over the management. I knew th^t Mrs. 
Kent was not to get the management of the property back 
from my son. I don’t know when I heard it. i! didn’t 
know that my son had written a letter to the tenants noti¬ 
fying them not to pay rent and didn’t instruct rpy son 
to write such a letter. Up to July or August, 1932, pay¬ 
ments were made pretty regularly on the notes, with the 
exception of one month. After September, 1932, practi¬ 
cally no payments were made except a $75 payment made 
through the National Savings & Trust Company. |I was 
told bv mv son that there was $75 made through the Na- 
tional Savings & Trust Company which went on the ac¬ 
count, on December 4, 1932. The credit of $75 <j>n the 
notes is in my book, but I do not think it is upon the notes 
because the bank’ went into—dissolved—and the note£ were 
sent up to me and I gave them back the notes and tjie $75 
was considered—wasn’t that payment marked on those 
notes?—it was on December 4th. The last record ^f the 
payment was March 27, 1932, that is the $75 payment I re¬ 
fer to. 
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Witness was shown a credit of a $50 payment on that 
date and asked: 

Q. Why didn’t you credit the whole amount on those 
notes? There was a $50 payment shown. A. I suppose 
the amount —I don't know how the bank works it. 

I can’t tell you—I got it put in as interest on my 
118 book here, as interest, and I put $3 on each column, 
$3.60 went under their curtail but I haven’t that in 
mv notes—weren’t like the bank and mv accounts weren’t 
the same. Consequently they work things differently from 
me. I suppose the bank is correct and I got the $75. I 
am sure I got that from my record. It was paid March 
27, 1932. I made this record right along. I made the rec¬ 
ord of that $75 on March 27, 1933, at the time it was paid. 

I have talked sometimes to mv son about this since this 

* 

suit was filed. 

Q. Now, as a matter of fact, don’t you know that this 
payment on your note was only $50 and not $75? A. No, 
I thought it was $75. 

Q. And don’t vou know what vou are now—isn’t it a fact 
that what you are now mentioning, is that $25 was paid 
on a Mettenberg note and vour son told vou about it? A. 

O v w 

Mavbe he did. I didn’t know it. I am sorrv. 

%> * 

I am not a very good bookkeeper. The entries on the 

notes are correct. The notes do not show $75 payment on 

March 27, 1932. The bank was closed at that time and thev 

• 

got the notes up to me. I had to bring it up to the bank. 
The Bank Teller shows them. I thought it was true that 
on March 27 I made a bookkeeping entry on my own book 
of the $75 payment. I haven’t any slip to show it. There 
is an endorsement on March 27th of a credit of $50. Maybe 
I made a mistake. I thought Kenneth gave me the $75 ac¬ 
cording to my books, but I am not sure. When the pay¬ 
ments stopped suddenly here about September, 1932, I 
didn’t do anything until October, 1933, towards securing 
collection of the notes and gave Kenneth no instructions. 
I authorized Mr. Kriz to write a letter, and it was recom¬ 
mended they should foreclose. I did not have any pay¬ 
ments for ail indefinite length of time, from September 
1932 to October 1933 when foreclosure was started. Ken¬ 
neth said they did not have any money to pay anything. 
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That is all he told me, except that the paymentsl were go¬ 
ing to the American National Bank. I don’t know whether 
he told me at that time he was collecting |he rents. 

119 I don’t know what date that was. I let my s0n handle 
the entire matter of my investment in th\s matter 

as far as these properties were concerned. Myi son and 
my husband. I made inquiry of my husband from time 
to time about it. I did not acquire any other nc^tes from 
my son at or about the time I got these. I never owned 
anv notes on 1442 T Street. I don’t think I lia^ T e gotten 
anv notes from mv son since. I have not bought anv notes 
in a long time. I have given up buying second trijst notes. 
I had one other second trust note long years ago. 1 I guess 
it must be ten years ago. I don’t remember an^ T others. 
I have got other notes, first trust notes. Mr. Kriz sent me 

w f I 

this letter (referring to letter of October, 1933, greeting 
the trustees to foreclose). We had discussed thi$ and no 
payments were being made. I just couldn’t let lit go in 
default. Something had to be done. I was in Canada from 
July to October, 1933. The discussions I talked abjmt were 
before I went away. I had not written to Mr. Krijz before 
the time he sent me the letter. I have not got t^ie letter 
that Mr. Kriz sent me in September or October, 11933. I 
think in the letter he asked me to give instructions jto fore¬ 
close the property. My son wrote me about it when I was 
up in Canada. My account book which I have heije shows 
my investment in this $1900. It has a printed memoran¬ 
dum from the office which I pasted it in. The records show¬ 
ing the payment of the $1900 are in my bank book. At the 
time I gave the $1900 to my son I did not give him any 
letter of instructions as to how it was to be paid out. It 
was for the purchase of the notes. I depended on him to 
know that everything was all right—and my husband—al¬ 
ways my husband. 

120 Cross-examination on Behalf of Defendant 4 nn a V- 

Livingstone. 

By Mr. Vandoren: 

■ 

Witness was shown 11 credit slips from the Ifederal- 
American National Bank indicating deposits on her account, 
and said in substance as follows: 

I recognize these credit slips. They were sent to my 
house by mail from the Federal-American National Bank 
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every time there was a payment on the notes. The dates 
indicated 011 1 the slips are the dates they were sent. After 
that I have these payments entered in my book. Witness 
thereupon identified the bank-book in the Federal-Ameri- 
can National Bank & Trust Company containing entries 
showing deposits to her account corresponding with each of 
the payments which were credited on notes Nos. 1 and 2. 
With respect to December 12, 1931 the amount in the with¬ 
drawal column of $1900 was for the Kent notes. She con¬ 
tinued her testimony as follows: 

* 

The money in this account was my own money. No one 
else had any interest in it. On or about the 8th or 9th of 
December, 1931, my son came to me and offered me these 
two second trust notes at a 5% discount. On the strength 
of the representations made at that time by Kenneth Liv¬ 
ingstone and after he had told me about the property and 
about the rentals of the apartment house I told him I would 
buy them. He told me about the different properties Mrs. 
Kent owned and said he thought she would be good for 
the investment and that he thought it was a good invest¬ 
ment. He told me the number of the apartment and where 
it was and I saw it afterwards, but I did not see it before 
I loaned the money. I don’t think he gave me the details 
about the first trust at that time. I am not sure about 
that. I think it was shortly afterwards when I got this in¬ 
formation. From the time of my purchase of these notes 
no one else has ever had any interest in them except myself. 
I haven’t parted with any interest in them, or sold them to 
anyone else and they are still my property. At the time 
of the purchase of the notes I do not think my son com¬ 
municated to me any details whatever of his busi- 
121 ness relationship in this connection with Mrs. Kent, 
only that he was representing her or had some con¬ 
nection with her. He told me nothing about anv commis- 
sion or discount he was going to get for disposing of the 
notes. At the time I purchased the notes I knew nothing 
about the terms of this particular second trust disposal as 
between mv son and Mrs. Kent. 

V 

Redirect examination. 

By Mr. Campbell: 

Q. Mrs. Livingstone are you sure your husband didn’t 
give you some of that information instead of Kenneth that 
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I 

led you to take those notes? A. Why, he recommended it. 

Q. What? A. I told you that before that I never made 
any investment without consulting my husband. 

Thereupon Colin H. Livingstone was called as {a witness 
on behalf of the plaintiffs and, having been first diily sworn, 
testified as follows: j 

Direct examination: j 

I am the husband of Mrs. Anna V. Livingston^ who has 
just testified and am the father of Kenneth M. Livingstone. 
In 1931 I made investments from time to time ind prior 
to that time. In that year I had an office in the s{in Build¬ 
ing. My son Kenneth occupied it and paid part of the 
rent. The office had two rooms. Kenneth and I were in 
the same room, it was my office and he occupied it jand paid 
part of the rent. Usually he would go out in Ijhe other 
room where the stenographer was. I have met jV|rs. Kent 
but I could not say when I first met her. My sbn and I 
were not in the real estate business together. 1 had no 
interest in commissions which my son might makfe on real 
estate. I have seen Mrs. Kent in the office. I do ?iot know 
how many times. 

122 Witness was thereupon shown Plaintiffs’! Exhibit 
No. 1, being contract for the purchase of 1407 W 
Street, signed by Mrs. Kent through Kenneth Livingstone, 
as agent, and was asked if he recalled anythinlg about 
that. 

Witness thereupon continued his testimony in substance 
as follows: 

I do not recall anything about that or about any discus¬ 
sion of it. I did know a sale had been made from yhat my 
son said across the desk. I cannot tell you to whoifi he sold 
it. It was a long time ago. My son and I did not generally 
talk over business affairs. I cannot say what was the first 
time I saw Mrs. Kent. It was some time ago—tjhree or 
four years ago. 

Witness was thereupon shown the original deed of trust 
which had been offered in evidence as Plaintiffs’ Exhibit 
4, and identified his signature as a witness to the signature 
of Mrs. Kent. The witness then said: i 

I must have been present when Mrs. Kent sighed that 
instrument or I would not have signed it. 
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Direct Examination on Behalf of the Defendant Anna V. 

Livingstone. 

Bv Mr. Vandoren: 

w 

Prior to the time I was located in the Sun Building I was 

secretary or clerk of the Interstate Commerce Committee 

of the Lmited States Senate. I formerlv had banking con- 

nections here in Washington and occupied space in the 

American National Bank. I was Vice-President of that 

bank. At the time it was changed over and became the 

Federal-American I discontinued of mv own violation. Mv 

♦ • 

wife always discussed any investments, particularly notes, 
that she made from time to time, with me. I am pretty sure 
I talked to her about the purchase of the second trust notes 

involved in this case. Thev were bought from her 
123 own funds. I have no interest in them whatever. 

So far as I know no one else except my wife has any 
interest in them. 

Counsel for the plaintiffs and the defendant Anna V. 
Livingstone thereupon stipulated that entries which had 
been made in Mrs. Livingstone’s bank books in the Federal- 
American National Bank corresponded with the credits 
shown on the notes offered in evidence and that when such 
entries were made they were marked as “Kent” payments 
bv Mrs. Livingstone or bv the witness. 

Thereupon the defendant Kenneth M. Livingstone was 
called as a witness on behalf of the plaintiffs, and having 
been first duly sworn, testified as follows: 

Direct examination: 

I am the son of Mrs. Anna V. Livingstone and of Col¬ 
onel Colin H. Livingstone who have just testified. My 
father’s testimony with respect to the location of his office 
and our respective desks was correct. I think I first met 
the plaintiff Mrs. Kent prior to the maturity of the first 
trust notes on her property in the early part of 1931. At 
that time I was engaged, at least in part, in the ordinary 
real estate business of selling properties on commission. 

Witness thereupon identified his signature on Plaintiffs’ 
Exhibit No. 1, being contract for the purchase by Mrs. Kent 
from the District National Securities Corporation of prem- 
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ises 1407 W Street. Witness thereupon continue4 his testi- 
monv in substance as follows: 

mf 

I did not negotiate the sale of this property for the Dis¬ 
trict National Securities Corporation. I acted as agent of 
the purchaser not the seller. I did not know th£ District 
National Securities Corporation until after the sale had 
been completed. Another broker represented them, 
124 Mr. W. S. Warner, who took part in the Course of 
dealings. I did not know Mr. Goodwin ii^ the Dis¬ 
trict National Securities Corporation, or Mr. Smith or any 
of them except by name. 

The witness’ attention was thereupon called t<p the fol¬ 
lowing provision in the contract : 

4 ‘It is agreed that the seller will pay to the hgent the 
regular real estate brokerage commission,” amounting to 
$1,795.00. | 

The witness then continued: That is right. I arh not the 
cause of that. Mr. W. S. Warner owed me the $10,000 and 
I got the balance of the commission—I was not the agent of 
the Seller. Mr. W. S. Warner was the agent of the seller. 
I received half of the commission from whoever paid it. 
The other half was a credit to Mr. W. S. Warner. The 
commission was not paid by the purchaser in addition to 
the purchase price in this jurisdiction. It is not customary 
for the purchaser to pay for it. The seller pays it. In this 
instance although the seller paid the commission I was act¬ 
ing for the purchaser. At the time this contract was being 
negotiated with Mrs. Kent there was a discussion about a 
good many things. Mrs. Kent had some friends or relatives 
or cousins down in the country that were going to [advance 
her the money. She put up a $500 deposit, earnest money, 
and then her friends and her relations did not go [through 
with it or could not go through with the deal. Iphe was 
about to let the $500 go by the boards and she asked me if 
I would negotiate a trust for her on the property. | I don’t 
remember whether it was $5,000 or $7,000, but she wtanted it 
on this property, 1407 W Street, one of her properties. 
With regard to that 2922 Sherman Avenue, $5,^00 was 
about the amount I could recommend, and if she wanted it 
I would take it up and try to get the additional mbney. I 
told her the commission or discount or brokerage, what- 

7—6520a i 
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ever you want to call it, would be about 20%. In other 
words it was the understanding that I would give her $4,000 
for the $5,000. I agreed to procure the loan. I don’t 

125 remember when it was, but I presume it was some 
time prior to the time it was actually procured or 

the papers never would have been drawn. After I had 
agreed to procure the loan I negotiated for the sale of the 
notes. I tried to sell some of the notes to different people 
I know, clients of mine, approached them, Mr. St. John and 
Mr. Dulaney, and I approached some other people who I 
thought might be interested. I imagine this was somewhere 

Q O C» 

around the early part of December. I do not remember who 
prepared the deed of trust involved in this cause (Plain¬ 
tiffs’ Exhibit No. 4, which was thereupon exhibited to the 
witness). I do not know whether it was prepared in my 
office or not. I don’t think it was. I do not know whether 
it was prepared by Mr. Kriz or not. We had about twelve 
different attorneys that we used at different times. I don’t 
know now whether it was prepared by an attorney or not. 
I don’t think Mrs. Kent prepared it. I do not know how 
long my negotiations took with respect to the $7,000 loan 
which I was to procure. I don’t remember whether it was 
a month or two weeks. I cannot fix it anv more definitelv 

f * 

than that. I did not see Mr. St. John, Mr. Dulanev and mv 

* * « 

mother about it all in one dav. I don’t remember whether 

it was two weeks or a month, but I know it was more than 

one dav. I do not remember how long before the loan was 

secured that I had agreed to procure it for Mrs. Kent. She 

wanted me to look around and buy some other properties. 

I think it was on the basis of as soon as possible, it was 

obtainable, thfe money to be advanced to her as soon as 

we could dispose of the notes. And the time was coming 

for her to put up the money or lose the $500 that she had 

put up on that deal. I do not remember when the notes 

were drawn. I think I was able to procure the loan some 

time in the early part of December, I imagine about the 

10th, 8th or 10th, 6 or 5th of December. My mother bought 

the notes on December 11, 1931. I don’t know how long 

before that I had talked to her about it, whether it was one 

dav or one week or whether I talked to her on that dav. I 
• •» 

don’t recall whether the loan had been drawn just be- 

126 fore it was offered for sale, or whether the arrange¬ 
ments had been made before. We handled loans for 
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different people and sometimes we would draw the loan and 
offer the notes for sale, and sometimes we would go out and 
get the money and then draw the loan. I do not j recall in 
this particular case whether or not I got the coipmitment 
first. I do not recall anything about the details of tfie trans¬ 
action by which my mother put up the money any n^ore than 
she purchased the notes and we put up the memorandum of 
what the security was. By “we” I mean me and f. “Me, 
myself and I make up w T e”. I had sold my mother one 
second trust note some time back around 1922. I did not 

talk to mv mother about the discount on these notes.! I think 
* 

they were just offered at the price of $1900 and sh^ agreed 
to take them at that price. My mother on one ocqasion in 
1922 bought a note at no discount. I never endorsed any 
paper I sold my mother. I have endorsed other paper I 
sold other people and I have paid for it. I got a verbal com¬ 
mitment in this case from Mr. Mettenberg about tjie same 
time. I do not recall the circumstances of the execution of 
this note by Mrs. Kent any more than that she camb in and 
signed it and executed it before a notary public.j Hugo 
Thran used to be employed in the office. He was [not my 
secretary, particularly. I don’t know that he was any¬ 
body’s secretary. I don’t believe father paid him anything. 
I believe I paid him. I don’t think he worked for my] father. 
He used to prior to that time. I was taking over the ex¬ 
penses. My father was gradually retiring from the office 
and I think Thran was working for me. The lease was in 
my father’s name. Mv father still had his name| on the 
door. I am now up on Fifteenth Street and the telephone 
and things are in his name, but he pays nothing on the tele¬ 
phone bill. Thran was clerk and bookkeeper in th^ office. 
I had the notes made payable to him so they could be easily 
negotiated. He must have been in the office. I gijiess he 
was when the notes were executed. After they were 
127 executed they were turned over to me to be negoti¬ 
ated. The notes were not turned back to Mrs' Kent. 
I did not buy the notes from Mr. Kent myself. I [do not 
recall whether or not I advanced the money for the Title 
Company on Mrs. Kent’s behalf. 

Witness was thereupon shown paragraph 8 of his hnswer 
in this cause which he identified, and the following w^s read 
to him from said answer. 





100 


ANNIE H. P. KENT ET AL. VS. 


“This defendant denies that he advanced any sums for 
or on behalf of the plaintiff Annie H. P. Kent. He avers the 
true fact to be that he bought said notes from the plaintiff, 
Annie H. P. Kent, and thereafter sold the same, as has 
heretofore been detailed, in his answer to paragraph 7 
hereof, but so far as may be material is prayed to be read 
and treated as a part hereof.’’ 

Witness was thereupon asked again whether or not he 
had bought the notes from Mrs. Kent and continued his 
testimony in substance as follows: 

It has been answered by the bill. I do not know whether 
you mean that I bought these notes for re-sale or sold them. 
The statement in the answer is correct. I paid Mrs. Kent 
eighty cents on the dollar for the notes and I received a total 
discount of a thousand dollars. I think we used a form of 
trust in connection with these notes that we used before in 
the office. 

Q. Did you make this for Mrs. Kent’s protection? A. 
For the protection of all parties concerned. 

Q. The protection of principally the holders of the trust, 
wasn’t it? A. That is right. They were putting up the 
money. I furnished Mrs. Kent a statement with respect to 
the second trust under date of January 4, 1933 (being Plain¬ 
tiffs’ Exhibit No. 8). 

There camg a time when I advanced or paid out certain 

monevs on account of these notes to the District Title Com- 
* 

pany. When I paid out these moneys I was acting on behalf 
of Mrs. Kent. I had agreed with Mrs. Kent to attempt to 
procure persons to take this loan. I believe the money was 
in hand from the persons I had procured to take the loan 
when I sent the money over to the Title Company. I 
128 am not sure that I had in hand the full amount that 
was sent over to the Title Company which would have 
been twenty-six h undred odd dollars, there was $1,000 
that had been sent over which was a commission, sent up 
there as a commission on the sale of 1407 W Street, but 
whether or not the $1600 was in hand in full, I do not know, 
but if not I made up the deficiency out of my own funds. I 
believe I had arrangements by which I was going to get the 
money. Whether or not I temporarily for 24 or 48 hours 
advanced the funds I do not recall. My recollection is quite 
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clear that settlement had to be made at the Title Company 
by a certain date in accordance with the terms oi the con¬ 
tract, and whether or not I advanced the money ipyself be¬ 
fore I got the remittances from the other people,!I do not 
recall. 

: 

Q. If you bought those notes on that date ycju really 
bought them for the persons that ultimately took t|hem, did 
you not? A. I bought them from Mrs. Kent. 

Q. For the persons who were to take them? A) I don’t 
know’ whether I knew who w’ere to take them, for} I don’t 
know the date of the purchase. I might have had [commit¬ 
ments on one or tw’o of the notes, but not all of them. I got 
commitments on the $2,000 wmrth of notes sometime in De¬ 
cember. One of the remaining $3,000 wmrth of n<ktes w r as 
disposed of to Mr. Mettenburg at a ten or fifteen ^er cent 
discount. He had bought notes from time to time, j 

At the time the notes on 2922 Sherman Avenue wjere exe¬ 
cuted there w r ere also executed $3,000 in notes on property 
1443 T Street. One of these notes wras the note jwhieh I 
disposed of to Mr. Mettenburg and the other note I held 
myself for some time and I think I later disposed [of it. I 
did not dispose of them to my mother. Those notes have 
been paid in full. I w*as trustee under the deed of trust. I 
do not recall w’hether I have released the trust or n\)t. If I 
agreed with Mrs. Kent that she might make payment only 
of interest on the two notes (Plaintiffs’ Exhibits 1 and 2) in 
April, 1932, it was only after conference with the holders 
of the notes. I handled the transaction so far as M]rs. Liv¬ 
ingstone v’as concerned. My mother’s testimony is correct. 
Whenever any question came up about the notes, if they 
were not paid, she w r ould call the office, and if we had the 
funds on hand and had received them from Mrs. Ejent, we 
wmuld remit the payments to the bank. If I w T er^ not in 
wffien mother called, I wrould call her back, and advise her 
we did not have the money, and if Mrs. Kent paic} only a 
portion, mother fussed and would say “That is not ^he bal¬ 
ance, I have got to have the balance, but if the p^rt pay¬ 
ment was the best Mrs. Kent could do, why take it 4nd pay 
it over to me.” I do not believe I ever told Mrs. K^nt that 
my mother held the notes. I do not think I ever told Mrs. 

Kent that I held the trust. I told her at the time I 
129 took the trust I would have to place it wit|i some 
other people, that I did not have the funds to ad- 
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vance. I am positive about that. I don't believe I ever 

had any discussion with Mrs. Kent as to whether or not it 

was necessary for her to make up the back payments on the 

trust if she kept up the current monthly payments. I took 

it up with Mr. Mettenberg and my mother and both of them 

said “well the best vou can do is the best vou can do.” 

* » 

Things were getting worse economically then. They had at 

the time no other recourse and I think both realized that it 

was probably best to get out just as gracefully as they 

could and if it meant a reduction in monthly payments to 

ignore it and be happy with it. Mrs. Kent made to me the 

payments that were shown on the notes. When I got them 

I paid them to the Federal-American National Bank. I 

did not deposit Mrs. Kent’s checks to my mother’s credit 

because Mrs. Kent’s check was sometimes payment on five 

different notes, not on one note, three or four, whatever 

monev she had. She would sav, “Mr. Livingstone I am 

sending vou $100 todav and we will send vou so much in a 

couple of days” or something like that, and as I got the 

monev I would remit it to the holders of the notes or their 

collectors, some paid at the Park Savings Bank and some 

to the Federal-American National Bank in connection with 

my mother’s notes. Kenneth M. Livingstone, as agent, is 

the wav I had mv bank account. That was not the onlv 
» • •> 

bank account I had, I think I had about thirty. I do not 
recall which account this check went into, but I think the 
Merchant’s Trust. Sometimes I used my own name, Ken- 
neth M. Livingstone without anv agency. There would not 
be anything on those checks when they would come back from 
the bank to Mrs. Kent to indicate that my mother had an ac¬ 
count. There came a time in the fall of 1932 when I took 
over control of the properties. I did not receive instruc¬ 
tions from mv mother to do that. I did not do it on mv own 
initiative. At the time I believe Mr. Mettenberg’s note was 
in default and about that time it was precipitated by 
130 the National Savings & Trust calling up and asking 
me if I had an interest in it. I said my client had 
some interest in the property, or the office had an interest. 
Mr. Pardoe of the National Savings Bank said “you had 
better run up and see me as we are planning to take some 
action to protect ourselves.” He said that the National 
Savings & Trust only wanted the rental from the property 
but could not let me have any more money on the second 
trust until such time as the arrears were brought up to date 
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on the first trust. The taxes and interest I think were in 
arrears or at least curtails were in arrears and takes. And 
at that time it seemed to be to the interest of all parties 
concerned that the rents be taken over, and Mrs. ^ent to a 
certain degree volunteered then and asked that the papers 
be prepared for the turning over of the rents. I did not 
hold any part of the trust at that time and never owned any 
of the trust on this property except for the day or two that 
it was in the process of sale. 

Witness was thereupon shown his letter to Tyler Kent, 
dated September 21, 1932 (Plaintiffs’ Exhibit 10} and his 
attention was called to the following language: 

“Dear Sir: As the holder of the second deed of trust on 
premises 2922 Sherman Avenue”. 


Witness was asked what he meant by writing said lan¬ 
guage to Tvler Kent. 

The witness thereupon continued in substance as follows: 
My counsel Mr. Kriz prepared the letter. I did not pre¬ 
pare it. I do not know whether or not he prepared it from 
information I had given him. That is my signature on the 
paper. 

Q. I call your attention to the fact that in that letter you 
say “as the holder,” not “as trustee”, but “as the liolder.” 
A. T would say the same thing today in connection with 
notes, where we have placed them for interests that we 
represent. We represent ourselves as the hold- 
131 ers of the notes. I would do it again today. 

Q. Do you represent yourselves to the public as 
the holders of those notes? A. Yes. In details involving 
the notes, where questions came up, and the people are not 
available, we will act for them for their best interest. 
When we make payments to Saul & Company w<J do not 
know who we make them to. When I took over the man¬ 
agement of the property, the bank called me and advised 
me that the first trust was in default in so far as the pay¬ 
ment of taxes and curtail was concerned and they were 
afraid the money was being diverted to other channels, 
and as long as they got the net income from the property 
they would be satisfied. 


When I took over the properties of Mrs. Kent I charged 
5% commission. Some months later she asked me to apply 
that 5% commission as payments on the second trust notes. 
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We collected the rents from some of the individual ten¬ 
ants of the property. Frank Lindsey brought some of 
the rents up to us, some we collected ourselves, and some 
were paid directly to the office. 

Witness was thereupon shown monthly statements which 
he had rendered in connection with his management of 2922 
Sherman Avenue (Plaintiffs’ Exhibit 11) and asked whether 
or not Frank Lindsey made all payments of bills with the 
exception of coal and insurance. The witness thereupon 
continued his testimony in substance as follows: 

From the statement it might appear that way, in fact 
you could not tell from here, but take this item of decorat¬ 
ing, $2.20 I know we paid that item of redecorating, I think 
we paid those. The little petty cash items it would be more 
convenient for the janitor to get the stuff. And his salary 
as janitor was paid by us. This was handled in the office. 
My father had nothing whatever to do with it. I would 
sign the checks. The details of the work was done by ATr. 
Thran. 

I think we prepared the releases and the trust referred 
to in the settlement statement which I rendered Mrs. Kent 
(Plaintiffs’ Exhibit 8). I think the additional item of $10 
attornev’s fee referred to in this connection makes me think 
probably we prepared the trust and that George Linkins, 
an attorney, went over the trust or conferred with us about 
it. When I took over the management of the property I 
took it over pursuant to the terms of the trust itself and to 
the besjt of my knowledge made application of the 
132 monev in accordance with the terms of the trust. I 
paid the money to the National Savings & Trust 
Company and they, in their discretion, were to pay the 
taxes or to pay the interest whichever they thought most 
pressing. The taxes were quite an amount in arrears at 
the time and out of all the payments we made they were 
sufficient to pay up the arrearages on interest, the current 
interest and the taxes. All the money received, except the 
expenses of running the building, and 5% commission, was 
remitted to the National Savings & Trust Company. 

In the summer of 1933 my mother wrote me from time 
to time in a general way in connection with anything and 
everything and told me as to her health and asked me how 
things were going down here and I replied to her, and I 
think she asked particularly about this property, although 
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I am not sure about that. I believe I advised hdr. If she 
asked me, I would reply, in a little paragraph, as to the 
status of notes, and maybe as to the status, and I would 
ordinarily say there was nothing doing yet, as to the status 
of notes she had, or certain investments she tdd, or she 
would make inquiry about some of the properties which 
she owned and in the actual drawing of this letter (letter 
of October 6, 1933), I do not know that I particularly told 
about that. I do not know whether I gave the information 
to Mr. Kriz on which to draw it. Mr. Kriz asked me 
for the papers in the case and I sent them over t\) him. I 
believe the correspondence was direct with him. 

• i 

Cross-examination. 

By Mr. Kriz: 

In 1921 to 1924 or 1925 I was in the construction busi¬ 
ness, building houses to sell speculatively and when I sold 
the house I was just on a margin profit and if I \yanted to 
turn my second trust paper over I would not make lyiore than 
a fair profit, so I decided instead of putting money into 
houses I would go into the business of mortgages, financing, 
rather than building. I was regularly engaged in 
133 the real estate business at that time and wits so en¬ 
gaged in the year 1933. I first met Mrs. Kent when 
Mr. John Libby, who had an office in the Transportation 
Building, told me he was sending a lady in to see me. Her 
purpose in coming was to get some financial assistance in 
connection with some real estate which she owned, j Shortly 
prior to the 8th of December, 1931, she requested me to 
procure a loan for her in the sum of $5,000 or $7,000. I 
told her I did not have the funds on hand myself ^nd con¬ 
sented to go on the open market and get the money for her. 
I told her what I thought I could get the money for and 
I would have to be paid for my services. I sai(ji maybe 
10% to 15%, maybe more and maybe less, but I would 
handle it on a straight 20% basis. I was thereafter suc¬ 
cessful in procuring a commitment for a loan on l^ehalf of 
Mrs. Kent. I did not tell her whom I was borrowing the 
money from. I did not think it was any of her tiusiness. 
She did not ask me. I did not lead her to believ^ that I 
was lending her the money. As a result of my efforts I 
obtained a verbal commitment in the amount of $4,000. The 
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deed of trust (plaintiff’s Exhibit No. 4) was prepared 
about the time the commitments were obtained, either in 
anticipation of the commitment or at the time the commit¬ 
ment was gotten. I was pretty certain I would get the 
money. I had overtures out and I felt almost certain I 
would get the 1 money and if I could not I would take care 
of it. The deed of trust was prepared about simultane¬ 
ously with my getting the commitment, within 48 hours one 

wav or the other. 

•/ 

The witness’ attention was called to the fact that the 
date of the deed of trust had been changed from the 15th 
day of November, to the 8th of December, 1931, and he was 
asked whether that refreshed his recollection. The wit¬ 
ness then continued in substance as follows: 

Possiblv I did not have a commitment. As I said I 
* 

opened negotiations with a person named St. John, 
134 that fell through and then I had to go out and look 

for somebodv else. 

* 

Q. You would not have had this trust prepared unless you 
had the commitment made would you Mr. Livingstone? 
A. No, I was not shooting in the dark. 

Q. It would cost money to have it prepared, would it 
not ? A. Sure. 

Q. Thereafter the.?e was created this deed of trust with 
the five notes, is that correct? A. Yes. 

Mr. Campbell: You mean after the commitment, after he 
had obtained the commitment? 

Mr. Kriz: Yes. 

Bv Mr. Kriz: 

Q. Let me ask this question, Mr. Livingstone? After 
vou had gotten the commitments, in other words that vou 
found that vou would be able to get the money or vou were 
reasonably certain vou would get the monev, the deed of 
trust was prepared, was it not? A. I would say it was 
practically a simultaneous thing. 

The witness, Kenneth M. Livingstone, thereupon contin¬ 
ued in substance as follows: 

I had a discussion with Mrs. Anna V. Livingstone re¬ 
garding commitments in the case about this time. I had 
investigated the property and had gone over the rent list. 
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I approached my mother then with the view to h£r buying 
these notes in the event thev were offered to her. I offered 
them to her at a discount of 5%, and she talked it over with 
me and my father and after discussing the matter back 
and forth, pro and con, as one is bound to do—apd mother 
is very, I won’t say necessarily conservative, bijit a very 
cautious investor because she has no other incope aside 
from what her investments yield her, and she sai^l, “Ken¬ 
neth, are you sure if I take these notes I will get my 
money?” And I said, “Yes, Mrs. Kent is a veryjupstand¬ 
ing woman and able to pay that $5,000 and owns quite a 
bit of property.” I was not living at home at that time, 
but living in Arlington Countv. I would see mt mother 
about once a week or once in two weeks. I probajblv went 
to see her purposely to confer with her to see whether or 
not she would be in a position to buy these potes. I 
135 described to her the income which the property was 
giving, where the property was located, what the 
taxes were on the property, and in all probability I had 
pencil memorandum with me at the time, showing the 
amount of income and the ability of the borrower to repav. 
Thereafter Mrs. Anna V. Livingstone gave me hqr check, 
payable to my order, for $1900; which check the witness 
identified, and which was offered in evidence as “Defend¬ 
ants’ Exhibit A” and which was as follows: 

Anna V. Livingstone. No. 1171. 

Savings. 

Washington, D. C. Dec. 11th, 1931. 

Pa/ to the order of Kenneth M. Livingstone. . $1900 # 

Nineteen Hundred # . Dollars 

Savings. 

(Signed) ANNA V. LIVINGSTON*}. 

Savings Account No. |1499. 

To the Federal-American National Bank and Trust Com¬ 
pany, . | 

Fourteenth and G Streets, N. W., Washington, pD. C. 
(Stamped across face of check: I 

Fed. American Bank & Trust Co. Savings Dept. Dec. 
12,1931.) 

(Endorsement on back: 

Kenneth M. Livingstone Hugh Thran R 3 T) 
(Perforation: PAID 12 14 31 15.9) 
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The third note was sold to Mr. Mettenburg. That is the 
note on which Mrs. Kent and I were subsequently sued by 
Mr. Mettenburg. Thereafter, on January 9, 1932, Mrs. 
Kent obtained two of her notes involved in this deed of 
trust from mv office. When these notes were turned back 
to Mrs. Kent I did not demand of her the sum of $100 as 
a condition of turning the notes back to her. I did not 
withhold the notes. I told her I thought she owed me some¬ 
thing for placing the notes as I had just gotten them placed 
and I so advised her. She told me she was able to place the 
notes herself. I told her I thought I was entitled to some 
thing for my trouble in negotiating the notes. She 
136 said she felt I was too. She then gave me a check 
for $100, or sent it by mail—I think she sent it after 
she got the money after January 28th—a matter or two or 

three davs—in other words she took the notes awav from 
» * 

the office and then sent me a check for $100. That left three 
notes in my hands which had been disposed of. As to the 
two notes which I had sold to the defendant Anna V. Liv¬ 
ingstone, I do not recall whether they were delivered to 
her or were sent to the Federal American for her account. 

Thev were either sent to her or taken there bv father. 
• * 

She verv seldom came down—were taken there bv Hugo 

Tliran and receipt was gotten and paid over to her. I have 

never since that time claimed to have anv interest in those 

notes and have no interest whatsoever in them todav. I 

•/ 

had no interest in them in October, 1932 or October, 1933, 
and have no personal feeling one way or the other with 
regard to this matter. I have attempted to act fairly and 
impartially as a trustee in the sale of this property for the 
protection of all concerned. A man named McDonald tried 
to sell me some stock in Patrick Properties, Inc., and I re¬ 
ceived the prospectus. (Defendant's Exhibit D) Around 
the latter part of September, 1933, Mrs. Kent, or her son 
Tyler—I think it was Tyler—came in to see me and asked 
for a modification in the manner of payment of the second 
trust notes. I think one of the holders of the notes, Mr. 
Mettenburg, had already sued me and Mrs. Kent made a 
settlement with Mr. Mettenburg after the suit had been 
filed. I think I negotiated the settlement for her. I dis¬ 
cussed the matter with Mr. Warden several times—he was 
representing Mrs. Kent. I never told Mrs. Kent during any 
of these conferences with her that I personally held these 
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notes, or said anything to her that would lead lier to be¬ 
lieve I was the holder of these notes. I would itotifv my 
mother when the notes had gone into default. She did not 
call me up the 8th of each month. As the result of that 
telephone call I would try to get in touch with Mlrs. Kent, 
or possibly Mrs. Kent had already been in touch with 

137 us, and we would know when we were goi^ig to get 
the money. The facts with regard to the |$75 pay¬ 
ment on the notes, about which my mother testified, were 
as follows: After the banks closed in March, 1933, my 
mother, like everybody, had her money tied u|d in the 
banks, and so as some of the banks did noi| open— 
the Federal American and the Park Savings! Bank— 
mother said 4 ‘Kenneth I just have got to have som|e money, 
can’t you get some money on that Kent note”, and I called 
up Mr. Pardoe of the National Savings & Trust Cjompanv, 
and I said: “I have got to pay $75 and I wondcjr if you 
won’t release $75 or $65 on part of these second trust 
notes?” He said “All right, Livingstone, go ahebd.” He 
released $75, which I applied $25 on each of the three notes. 
Mv mother was in error in her testimonv this morning. Mrs. 
Kent proposed to me that I take up with the holders of 
these notes the question of reducing the amount [of pay¬ 
ment. The holders did not look on that proposition with 
favor. Thev did not seek to varv the terms of the trust. 

w * 

I communicated that information to Mrs. Kent. Mrs. Kent 
spoke of Lindsey in very commendable terms. $he said 
“he is an awfully good darkey and we have got tb handle 
him with gloves because he knows all of these tenants”. 
The taking over of these rents and the collection Of rents 
on this building and other buildings was not forcible on 
my part. When Mr. Pardoe called me at the time he com¬ 
municated with me with respect to the situation of this 
property. He said: “Livingstone, have you any interest 
in this Kent property at 2922?” I said “Yes, we halve some 
interest in it, we have a trust on it here at the office” and 
he said “Well, you had better step on it”—something like 
that. I do not know whether he used the word “foreclose” 
but he said “You had better come down to see us and see 
whether you cannot work something out on it, because we 
do not want you to lose the money that is in the property”. 
I got in touch with Mrs. Kent or Tyler that s^me day 

138 and we had a conference I think that afternoon. I 
believe Mr. Kriz was present at that conference. It 
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was very agreeable to Mrs. Kent, at that time, that I take 
over the collection of the rents and attempt to work that 
out. She said “Mr. Livingstone I am relieved and I am 

verv satisfied ”. Thereafter I took over the collection of 

•> 

rents. There was no control forced under the terms and 
conditions of the deed of trust, and I believe it would have 
been forced. I had no financial interest in that, no tie on 
it personally. The moneys were expended in the payment 
of operating expenses, insurance and payment of rental 
commissions, and whatever net balance there was we would 
pay to the National Savings & Trust Company. Mrs. Kent 
got very distressed at times, and would come in with a 
good many different kinds of propositions. She would 
come in and sav: “Well I think I can do this and do that”, 
and I do not know whether I acted as a kind of check valve 
for her or not, but I suppose I did. In connection with the 
reduction of the rental commission from 5% to a lower 
commission, she asked me on two or three different occa¬ 
sions to reduce the amount. I never agreed to reduce the 
amount of these commissions, neither verballv nor in writ- 
ing. Mrs. Kent never had anv disagreement with me as 
to either the management of the property or as to the pay¬ 
ment of 5% commissions to myself, except she asked for 
relief—she wanted some relief of her payments. She 
wanted me to apply some of the 5% commissions to myself, 
to pay the interest and curtails on the second mortgage. 

Witness was thereupon shown “Plaintiffs’ Exhibit 10”, 
being the letter of September 21, 1932, from witness to 
Tvler G. Kent, and continued his testimonv in substance as 
follows: This letter was written in connection with the con¬ 
versation which I had just had with Mr. Pardoe. The 
words in that letter “as the holder of a second deed of trust 
on property 2922 Sherman Avenue” was an error on the 
part of counsel. I was never the holder of the second deed 
of trust upon this property and was not the holder of a 
deed of trust on the 21st of September ’32. Thereafter I 
collected the rents for about a year. About June or 
139 July, 1933 Tyler Kent came home from school and 
came down to the office and I think he was going to 
take a desk down there and work in my office, and then he 
decided he would not do it, and he opened a little office of his 
own, and then he wanted to get just enough money to pay 
his office expenses, he said I think the rental commissions 
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ran about $30 a month. Shortly after September! 21, 1932, 
there was no objection whatever to my collection! of these 
rents, and I was turning the money over to the [National 
Savings & Trust Company, except the 5% commission and 
the expenditures for the up-keep of the building[ All of 
the checks passed through my office, and the incidental 
bookkeeping with regard to the items was done in \ny office. 
About October 10, 1933, Mrs. Kent attempted to revoke the 
power conferred upon me under the deed of trjust, and 
under the arrangement to collect the rents. That is set 
forth in the letter of October 10th. Prior to that time I 
had not heard from my mother with regard to the arrea-ges 
of the trust notes any more than a general letter jthat she 
was getting impatient and the matter was referred to. On 
October 10, 1933, Mrs. Kent attempted to revoke th(e agree¬ 
ment and understanding for me to collect the rentes as far 
as 2922 Sherman Avenue was concerned. Thereafter I re¬ 
ceived from Mrs. Kent the letter of October 10, 1933 (‘‘De¬ 
fendants’ Exhibit G’\) Premises 2922 Sherman Avenue 
was one of the buildings referred to in that letter, After 
October 10, 1933 I did not receive any rents front Frank 
Lindsey. I do not know what disposition was made of 
those rents. On October 13th I sent a communication about 
the rents on that building (“Plaintiffs’ Exhibit 12’j’). Be¬ 
tween October 10, 1933 and up to the present time I have 
not received any rents from 2922 Sherman Avenu^ unless 
one, a small amount, has been paid. 

By Mr. Kriz: j 

i 

Q. Will you state whether or not you advised the defend¬ 
ant, Anna V. Livingstone, and state whether ^ou ad- 
140 vised me in her presence, that Mrs. Kent iiad re¬ 
voked the power conferred upon you under tfye deed 
of trust? A. I advised you. 

The witness thereupon continued: I thereafter received 
a notice calling upon me and Mr. St. John, as trustees, to 
advertise the property and issued instructions to tljie auc¬ 
tioneer to prepare the appropriate advertisement under the 
terms of the deed of trust. The notice was taken to Mr. 
St. John, one of the co-trustees, who has since resigned. 
The notice, in so far as I know, was prepared by Mrj Kriz. 
It was signed by Mrs. Anna V. Livingstone, the holder of 
two of the notes in question. 
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The defendants thereupon offered, and it was received 
in evidence as “Defendants’ Exhibit J” the following let¬ 
ter: 

Carters Point, Kings County, 

New Burnswick, Canada, 
October 6tli, 1933. 

Messrs. K. M. Livingstone and 
Charles H. St. John, Trustees, 

923 15th Street, N. W., 

Washington, D. C. 

Gentlemen : 

You are named as the Trustees under a certain deed of 
trust, dated the 8th day of December, 1931, and recorded 
in Liber 6619, at folio i-46, of the land records of the Dis¬ 
trict of Columbia, Annie H. P. Kent being the maker of 
the said deed of trust, and the notes secured thereby. 

I am the holder of two of the notes secured thereby, 
originally in the sum of One Thousand ($1,000) Dollars, 
and upon which there is a balance overdue and unpaid, 
since March 27th, 1933, on Notes #1 of 5, in the sum of 
$556.58; and on note #2 of 5, in the sum of $665.85. Since 
the 27th day of March, 1933, no payments have been made 
on said notes. 

141 Taxes are also overdue and unpaid on the property 
upon which the above deed of trust is security, for 
the year 1933 and part of 1934, amounting to over the sum 
of One Thousand ($1,000) Dollars; and I am advised that 
payments under the first deed of trust, held by the National 
Savings & Trust Company, have not been met. I am also 
advised that in breach of the terms and conditions of the 
deed of trust referred to above, the maker of the notes is 
collecting the rentals from said property, and making other 
disposition of the proceeds than to the payment of the obli¬ 
gations secured on the property, either first or second 
trusts. 

I therefore request that you proceed to advertise this 
property for sale to the highest bidder, at the earliest pos¬ 
sible date, under the terms and conditions of the deed of 
trust. 

Yours very truly, 

(Signed) ANNA V. LIVINGSTONE. 
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Witness continued: Prior to October 10, 1933, jas early 
as September, Mrs. Kent had talked to me aboi^t taking 
over the collection of the rents of the property, buf: she did 
not do anything whatever about it until the first] part of 
October. 

By Mr. Kriz: 

Q. State whether or not, as counsel for Mrs. Anna V. 
Livingstone, I called upon you to exhibit to me thq deed of 
trust and asked vou whether or not vou were collecting the 
rents from this property prior to October 16, 1033 ? A. 
You did. 1 

Q. State whether or not I obtained the information 
142 from you that Mrs. Kent had attempted to revoke the 
power to collect the rents under the deed? |A. You 
did. 

The witness thereupon continued: Mrs. Kent his never 
attempted to question the account of January 4, 1932 
(Plaintiffs’ Exhibit 8). I think we went over it in detail 
at the time, but never since. It seemed to be perfectly satis¬ 
factory and in accordance with the understanding at the 
time. Up to the time Mr. Campbell questioned m^ on the 
items set forth in the account, Mrs. Kent never questioned 
it. I made a contract with Frank Lindsey for pavment for 
his services for collecting the rent on the building. I re¬ 
quired him to execute a memorandum agreement. 

The witness thereupon identified the said agreement, 
which was offered and received in evidence as “ defend¬ 
ants’ Exhibit K”, and was as follows: 

This Agreement 

Made this — day of September, 1932, by and between 
Kenneth M. Livingstone, Agent, hereinafter referred to as 
the party of the first part, and Frank Lindsey, of the Dis¬ 
trict of Columbia, hereinafter referred to as the p^rtv of 
the second part, 

Witnesseth 

Whereas, the party of the first part is desirous of secur¬ 
ing the services of a janitor in premises of No. 2922 Sher¬ 
man Avenue, Northwest, in the City of Washington, Dis¬ 
trict of Columbia, and 

8—6520a 
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Whereas, the party of the second part wishes to enter 
the employ of the party of the first part as janitor in the 
premises aforesaid, upon the conditions hereinafter set 
forth : 

Xow, Therefore, This Agreement Witnesseth 

1. That the party hereto of the first part hereby 
143 employs the party of the second part as a janitor, in 
premises No. 2922 Sherman Avenue, Northwest, 
Washington, D. C., as aforesaid, and agrees to pay said sec¬ 
ond party the sum of Thirty-two and 50/100ths ($32.50) 
Dollars per month as compensation in full for all services 
rendered to the first party hereunder. 

2. The party of the second part shall devote all of his 
time, attention, and energy to the performance of his duties 
hereunder as a janitor, shall make such minor repairs to 
the said apartment building as may be necessary, and in 
addition thereto, shall collect the rentals accruing from ten¬ 
ants in the said building, without additional compensation 
than that above specified, for so doing. 

3. It is further hereby agreed between the parties hereto 
that so much of this agreement as pertains to the employ¬ 
ment of the party of the second part by the party of the 
first part, may be terminated by either party hereto at any 
time in the future, without notice. 

In witness whereof, the parties have hereunto set their 
hands and affixed their seals, at the City of Washington, 
District of Columbia, on the day and year first hereinbefore 
written. 

-. [seal.] 

! (Signed) FRANK LINDSEY, [seal.] 

Witness: 


The witness thereupon continued in substance as fol¬ 
lows: Lindsey did not live in the building. He was paid 
$22.50 a month for his services as his janitor in the build¬ 
ing. He received no other compensation, unless there was 
some allowance on his telephone. If any of the rents 
would be slow! in coming into my office I would communicate 
with Frank Lindsey and with the tenants and find out 
144 what the situation was, and also about the tenants. 
Some of the rents were paid to Lindsey and remitted 
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to me and some paid to our collector and some phid at the 
office. On occasions my office had to send somebody out to 
collect these rents. I could not say how often thatjwas done, 
but would say whenever we had a tenant behind.j I would 
personally go out and make the inspection of thej property 
during the time we had the properties on the average of 
more than once a week. I would generally go out in con¬ 
nection with the repairs than anything else. The rents were 
handled by the office. In connection with the repairs, I 
would obtain the best price possible for the work to be done 
from various material-men, contractors, etc., ana for that, 
service I made the charge, under the terms of thp deed of 
trust, of 5%. Mrs. Kent knew that in the year 1932, until 
the time of the filing of this bill, I was charging p%. She 
never made any objection to that until this bill was filed. 
The commission was shown in the statements sent to Mrs. 
Kent. 

The witness identified and there was offered and received 
in evidence as “Defendants’ Exhibit L” a check-stub of the 
personal account of Kenneth M. Livingstone in the Federal 
American National Bank, containing a notation in :he hand¬ 
writing of Hugh Thran as follows: “12/21/31 Carried for¬ 
ward $38.31; To proceeds 1 and 2 Kent notes on 2922 Sher¬ 
man Avenue” $1900. 

The witness was thereupon shown and identified, and 
there was offered and received in evidence as “Defend¬ 
ants’ Exhibit M” another memorandum of an account of 
Kenneth M. Livingstone, Agent, in the Second |National 
Bank, indicating a deposit of $900 on December 9, 1931, 
entitled “Mettenburg-Kent note”. This $900 was identified 
as representing the proceeds or deposit from the Metten- 
burg sale. The $1900 item and the $900 item in the two ac¬ 
counts represent the proceeds from the sale of thej>e notes. 

Witness thereupon continued in substance as |follows: 
after the bill was filed I was advised by counsel not to 
145 proceed further with the sale of the property as trus¬ 
tee and treated the bill of complaint as aij injunc¬ 
tion, although there was no injunction issued at that time. 

It was thereupon stipulated that the witness and Mr. 
St. John had incurred expenses as trustee to Thomas J. 
Owen & Son in the amount of $83.33. ! 
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Redirect examination. 

By Mr. Campbell: 

The agreement with Frank Lindsey that he signed was 
prepared by Mr. Kriz acting as my counsel. He was not 
then acting as counsel for my mother, Mrs. Livingstone. 

Q. Was he counsel prior to that time for your mother? 
A. I do not believe my mother has ever been in Court be¬ 
fore in my life. I don’t believe she ever had counsel before. 

Q. Did he ever advise with her? A. Xot to my knowl¬ 
edge. 

The witness thereupon continued in substance as fol¬ 
lows: Mr. Kriz was acting as counsel for Mrs. Livingstone 
when he sent the agreement up to her to sign. I do not 
know when he started acting as counsel. On March 27, 
1933, and until October, 1933, the management of the prop¬ 
erty was vested in me under an agreement with the Na¬ 
tional Savings & Trust Company, it was to receive all the 
net proceeds from the property. The payment of March 
27th, was made by agreement with the National Savings 
& Trust Company. After March 27, 1933, demand was 
not made on Mrs. Kent for the payment of the second trust 
notes involved in this suit because of the fact that at that 
time the gross or net revenues were being applied to press¬ 
ing obligations and the trust holders in this case has ex¬ 
pressed a willingness to rock along. Afterwards Mr. Met- 
tenburg, the holder of the other note did not wait and sued 
me and Mrs. Kent. Sued me as endorser on the note. After 
Mrs. Kent took the properties back demand was made on 
her bv Mrs. Livingstone's counsel and not bv me. I 
146 have never indicated to Mrs. Kent that I would 

waive the interest payments on these notes and 
apply everything on account of the principal. 

Recross-examination. 

By Mr. Kriz: 

In connection with my family and the representation of 
Colonel Livingstone, myself and Mrs. Livingstone, I had a 
number of attorneys. I have had Mr. Kriz for about ten 
or twelve years, but others I have used at various times 
It might be a fact that my mother might consult counsel 
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and I not know anything about it. I do not kno^ whether 
she consulted Mr. Kriz about these notes, or not. 

Thereupon plaintiffs rested. 

Counsel for all parties stipulated that the deed of trust 
notes (Plaintiffs’ Exhibits 2 and 3) involved in| this suit 
were deposited on December 12, 1931, for collection and 
credit .to the account of Mrs. Anna V. Livingstone in the 
Federal American National Bank and Trust Company, and 
were held for collection and credit to her account until 
October 17, 1933, when they were withdrawn. | 

Counsel also stipulated that the credit slips ifrom the 
Federal American National Bank, offered in evidence as 
“Defendants’ Exhibits A to K, Inclusive,” represented 
payments made on said notes for the account and credit of 
Mrs. Anna V. Livingstone, and that Mrs. Anna V. Living¬ 
stone received credit in the Federal American National 
Bank for the payments endorsed upon said notes. 

147 Thereupon Hiles Pardoe a witness called On behalf 
of the defendants, having been duly sworn, testified 
as follows: 

Direct examination: 

I am Assistant Treasurer of the National Savings & 
Trust Company and have been connected with tjiat com¬ 
pany a little more than twenty years. 

The witness produced, and the defendants offered, and 
it was received in evidence as “Defendants’ Exhibit H” 
an extension slip dated July 2, 1931, for the first deed of 
trust on 2922 Sherman Avenue, providing for extension of 
said first deed of trust upon payment of monthly curtail¬ 
ments of $150, signed by plaintiff, Annie H. P. Kent. 


The witness thereupon continued in substance as fol¬ 
lows: The semi-annual instalment of interest on |;he note 
dated May 22, 1932, was paid September 16, 1932. On Oc¬ 
tober 12, 1933, none of the principal payments of S150 per 
month was due under said extension agreement had 
been made, but the interest on the note had been paid. 
According to the note the last payment of $150 pe^* month 
was paid December 29, 1931. None of the $150 payments 
had been made since that date, under the terms and pro¬ 
visions of the first trust. I talked with Mr. Livingstone 
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several times about the default under the terms of the first 
trust note. 

Bv Mr. Kriz: 

Q. Can you tell us what the subject of your conversa¬ 
tion was? A. Well, I do not have the records on it, but 
the general trend of the conversation was that we wanted 
the payments made on this note so I could bring it up to 
date. 

Q. Did you ever advise him that unless the payments 
were paid promptly you would cause a foreclosure to be 
had on that property under the terms of the first deed of 
trust? A. I do not recall ever telling him in those words. 

I may have told him that if we did not get all the 
148 rents from the property we no doubt would resort 
to a foreclosure. 

Mr. Campbell: If your Honor please, unless this witness 
can be more certain I think that should be stricken out. He 
savs he might have told him. 

The Court:! Perhaps you had better inquire further. 
Mr. Kriz: 

Q. Mr. Pardoe, let me reframe the question. Did you 
advise Mr. Livingstone that a foreclosure would be had by 
the holder of the first trust unless his arrearages were at¬ 
tended to and unless the rents were applied toward the 
liquidation of the arrearages? A. I think I did. 

Q. Can you tell us approximately when that was? A. I 
cannot tell vou exactlv. 

Q. Approximately, sir? A. Why, some time during the 
period of from September 29th to the middle of December, 
1933. 

On April 4, 1934, we paid taxes for the years 1932 and 
1933 from the rents. Prior to that time these particular 
taxes had not been paid. After the notification Mr. Liv¬ 
ingstone did iturn over to the National Savings & Trust 
Company, for a certain period of time, rents from the 
building. 
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Cross-examination. 

By Mr. Campbell: j 

i 

I talked to Kenneth Livingstone about this matter be¬ 
cause Mr. Livingstone told me he had a second trust on 
the property and that he wanted to take hold of th^se loans 
to protect the first trust so that he would not be sold out 
and not have anvthing for his second trust. He said he held 
the second trust. I do not know whether he said he! actually 
owned it or not. 

Q. Did he indicate to you that he owned it? A. \ did not 
get it from that, no sir. | 

I 

On October 12, 1933, the principal of the fifst trust 
149 note had been reduced to $31,900. The ncjte as it 
now stands shows a total of $31,600. Ther|e was a 
payment of $300 made on January 16, 1935. The| $31,900 
was extended for Mrs. Kent until on or before May to, 1935, 
and so it is therefore not now in default. An agreement 
was also entered into with Mrs. Kent to turn over all of 
the rents to us through the office of Douglas, Obe4r, Mor¬ 
gan & Campbell, and we have been receiving renj:s right 
along under that agreement. 


Redirect examination. 


Bv Mr. Kriz: 

- 

The National Savings & Trust Company in its Renewal 
agreement with Mrs. Kent waived the monthly payment 
of $150 a month under the condition that Mrs. Kent! should 
assign to the National Savings & Trust Company all of the 
rentals from the property. The National Savings & Trust 
Company could use these rents as they came in on ttye costs 
and all necessary repairs, taxes, insurance and expenses of 
maintenance of the property. Any balance remaining was 
to be applied on the curtailment of the principal of the loan. 
The only curtailment of the principal which has been made 
under that agreement is the curtailment of $300 in Jan¬ 
uary, 1935, which would mean that the interest an4 taxes 
were all up to date before any application was made on 
principal. 
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On re-direct examination, witness stated that on April 
4, 1935, there was paid $1785.22 in taxes for the whole of 
the vear 1934 and first half of taxes for 1935. 

Thereupon defendants rested. 

Be it further remembered that the foregoing contains the 
substance of all the evidence given on the hearings of this 
cause, and each of the exceptions stated to have been taken 
by the attorneys for the plaintiffs were so taken and 
150 were duly allowed and noted by the Court, and in 
order that each and every thereof may be preserved 
and made of record this statement of evidence is dulv 
stated, approved and signed, and ordered to be made of 
record in the above entitled cause this 31st dav of May, 
1935. 

Bv the Court. 

F. DICKINSON LETTS, 

Justice. 

Approved 

EDMUND D. CAMPBELL, 

Attorney for Plaintiffs. 

L. H. VANDOREN, 

Attorney for Defendant Anna V. Livingstone. 
EDWARD C. KRIZ, 

Attorney for Defendant K. M. Livingstone , 
Individually and as Trustee. 

SELIG C. BREZ, 

Attorney for Defendant 
Charles H. St. John, Trustee. 
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Trustee; CHARLES H. ST. JOHN, Trustee; ANNA V. 
LIVINGSTONE. 
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— 

BRIEF ON BEHALF OF APPELLANTS. 

I 

Statement of Facts. 

The appellants who were plaintiffs in the coiirt below 
sought by their bill of complaint to restrain and enjoin the 
defendants from foreclosing and selling a certain apart¬ 
ment property owned by the plaintiffs, under aj deed of 
trust, on the ground that the notes secured by sai<ft deed of 
trust were infected with usury, and had, in law, b^en fully 
paid. As ancillary relief, the plaintiffs sought cancellation 
of the notes and substitution of trustees under th^ deed of 
trust. After hearing, the lower court found that there was 

no usury involved in the transaction, dissolved a prelim- 
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inary injunction and dismissed the bill of complaint. From 
the decree dismissing the bill this appeal was taken. 

The property involved in the suit is an apartment house 
known as premises 2922 Sherman Avenue, in the District of 
Columbia, which was purchased by the plaintiff, Mrs. Annie 
H. P. Kent, in 1930, subject to a first trust of $32,500. (R. 
3, 65.) In 1931 Mrs. Kent obtained, through the defendant 
Kenneth Livingstone, a $5,000 loan which was secured by a 
second trust on the property, and paid to Livingstone a 
bonus in the sum of $1,000 therefor. (R. 65, 67.) The loan 
was represented by five notes, each for $1,000. (R. 12.) 

Two of these notes, aggregating $2,000 are now claimed 
to be held by the defendant Anna V. Livingstone, mother 
of Kenneth Livingstone, as an alleged purchaser for value, 
without notice and before maturity. (R. 24, 42.) These 
two notes are the onlv ones involved in this suit and it was 
because of alleged default in payment of these two notes 
that the defendants sought to foreclose under the deed of 
trust. (R. 112.) 

The following pertinent facts appear from admissions in- 
the defendants’ answers a)/d from admissions in the de- 

j * 

fendants’ own testimony taken at the hearing of the cause. 

On or about December 1, 1931, Mrs. Kent applied to the 
defendant, Kenneth Livingstone, for a loan of $5,000, and 
as security for such loan offered to execute and deliver a 
second lien deed of trust on her above-mentioned apart¬ 
ment property. (Test. Kenneth Livingstone, R. 97.) Ken¬ 
neth Livingstone was a real estate broker who had joint 
offices with his father, Colin H. Livingstone. (Test. Ken¬ 
neth Livingstone, R. 96, 99, 105.) Kenneth Livingstone 
agreed to try to procure such a loan, and stated that he 
would charge a commission or “discount” of 20%, amount¬ 
ing to $1,000. (Test. Kenneth Livingstone, R. 97, 98.) 
Kenneth Livingstone thereupon approached his mother, the 
defendant Anna V. Livingstone, and asked her if she had 




j 

3 

any money to invest. (Test. Kenneth Livingstone, R. 107; 
Test. Mrs. Livingstone, R. 86.) He told his mother that 4 ‘lie 
was trying to procure a sale of notes for Mrs. Kent.” 
(Test. Mrs. Livingstone, R. 90.) He offered his mother 
two $1,000 notes for the sum of $1,900 and Mrs. Livingstone 
discussed with him the amount of discount on the notes. 
She assumed that Kenneth was making something on the 
transaction himself. (Test. Mrs. Livingstone, R. 90.) 

Mrs. Livingstone did not make any personal inspection 
of the property. (R. 86.) She never saw a rental statement 
of the property. (R. 86.) She did not recall whether or not 
her son told her the amount of the first trust on the prop¬ 
erty. (R. 87.) She did talk to her husband about the mat¬ 
ter, as she never made any investment without consulting 
him, and he recommended that she make this investment. 
(R. 95.) She relied absolutely upon her son (R. 89, 91) and 
upon her husband’s advice in the matter. (R. 93.) There¬ 
upon, she agreed to take two of the $1,000 notes for a total 
price of $1,900 when they should be executed, and she asked 
her husband, Colin Livingstone, to go to the office of him¬ 
self and his son and look over the trust which Mrs. Kent 
was expected to sign to see “if everything was regular.” 
(R. 89,90.) | 

After Kenneth Livingstone had obtained the commitment 
from his mother to take, at a discount of five per cent, $2,000 
of tlie principal amount of $5,000 in notes, he caused a deed 
of trust to be prepared, running to himself and Charles H. 
St. John, as trustees, (Test. Kenneth Livingstone, R. 
106) together with five $1,000 notes, for Mrs. Kent’s signa¬ 
ture. He had the notes made payable to an employee in the 
Livingstones’ office named Hugo Thran, who Kenneth Liv¬ 
ingstone averred by his answer to be “a straw payee for the 
benefit of the plaintiff, Annie H. P. Kent.” (R. 24.) Mrs. 
Kent thereupon came in to the Livingstone office, signed 
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the deed of trust and the notes securing the same (Test. 
Kenneth Livingstone, R. 99) and the father, Colin H. Liv¬ 
ingstone, thereupon witnessed the execution of the deed of 
trust. (R. 16, 95.) The notes and deed of trust were left 
by Mrs. Kent with Kenneth Livingstone. (Test. Kenneth 
Livingstone, R. 99.) 

On December 12,1931, the mother, Mrs. Livingstone, paid 
out from her bank account $1,900 to Kenneth Livingstone 
for two of the $1,000 notes. (Defendants’ Exhibit “A,” R. 
107.) Hugo Thran, who as “straw payee” had meanwhile 
endorsed the notes without recourse, thereupon took the 
notes in question to the Federal American National Bank 
where they were deposited for collection to the account of 
Mrs. Livingstone. (Test. Mrs. Livingstone, R. 88.) Ken¬ 
neth Livingstone did not endorse the notes himself. (R. 
99.) Mrs. Livingstone did not see the notes and did not ask 
for oi* receive any certificate of title or other title papers in 
connection with the loan. (Test. Mrs. Livingstone, R. 89.) 
She knew, of course, that Hugo Thran, the “straw payee” 
of the notes, was an employee in the office of her husband 
and son. (R.89.) 


Kenneth Livingstone charged Mrs. Kent a total commis¬ 
sion or bonus of $1,000 on the loan of $5,000 upon this prop¬ 
erty and another property owned by her, as admitted by him 
in his testimony (R. 100) and as shown by his statement of 
account delivered to Mrs. Kent on January 4, 1932. (R. 67.) 


He also charged her an additional $100 for his services in 


seeking to negotiate two more of the notes secured bv this 


deed of trust which notes he did not negotiate and which 


were taken back by Mrs. Kent. (R. 108.) 


After the execution of the deed of trust and the notes 


securing them, Kenneth Livingstone acted at all times as 
though he were himself the holder and owner of the notes. 
(Test. Kenneth Livingstone, R. 103.) He did not ever 
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advise Mrs. Kent that his mother purported to own the two 
notes involved in this suit, (Test. Kenneth Livingstone, R. 
101) nor did his mother ever have any dealings with Mrs. 
Kent. (Test. Airs. Livingstone, R. 90.) Payments on 
these notes were made by Airs. Kent at the Livingstone office 
and were thereafter remitted bv Kenneth Livingstone to 
his mother’s account in the Federal American National 
Bank. (Test. Kenneth Livingstone, R. 102.) Ai 
stone, herself, never saw the notes at all until 
bank had been closed following the banking holid! 

(Test. Airs. Livingstone, R. 88.) In all matters 
tion with the loan Kenneth Livingstone dealt with! Airs. Kent 
as though he were in entire charge of the matter as well as 
the owner of the notes. In his testimonv relating to the 
notes he continually used the pronoun “we” ip referring 
to their ownership and the management of the 
(See R. 96-106.) On September 21, 1933, he wro 
Kent (who then held record title to the propei 
mother’s benefit) stating that “as the holder of 


rs. Living- 
after that 
av in 1933. 
in connec- 
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rentals accruing from the property because of defj 
payment of taxes and nonpayment of curtails o 
trust. (R. 17.) Kenneth Livingstone did there 
over the management of the property and charged Airs. 
Kent a commission of 5% therefor. This was done by him 
without the knowledge of his mother, Airs. Livingstone 
(Test. Airs. Livingstone, R. 91) and without any in 
on her part, (R. 91) and it does not appear th 

I 

instructed to do so by the holders of any of the ofher notes 
secured by the deed of trust. It appears that the defaults 
under the second trust for which the property was adver¬ 
tised for sale, occurred only during this period of manage 
ment of the property by Kenneth Livingstone. 

25 


structions 
ht he was 
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In October, 1933, the attorney for Kenneth Livingstone, 
who was also attorney for his mother (Test. Kenneth Liv¬ 
ingstone, R. 116) sent her a proposed letter which she 
signed, directing the trustees to foreclose the property. 
(Defendants’ Exhibit “J,” R. 112.) Xo demand or request 
for foreclosure was ever made upon the trustees by the 
holders of the remaining notes secured by the trust, and 
the proposed foreclosure was admittedly started upon the 
sole instigation of .Mrs. Livingstone. (See answer of St. 
John, R. 21; Answer of Kenneth Livingstone, Trustee, R. 
39.) 


Thereupon, on October 17. 1933, Kenneth Livingstone and 
('harles II. St. John, as trustees under the deed of trust, 
advertised the property for sale under the deed of trust. 
(Plaintiffs' Exhibit “A” R. 19.) The plaintiffs filed their 
bill of complaint, naming as defendants Kenneth M. Liv¬ 
ingstone and Charles H. St. John as trustees, Kenneth M. 
Livingstone individually, Hugo Tliran, and Anna V. Living¬ 
stone. seeking to enjoin the foreclosure on the ground that 
the notes were usurious and that if proper application of 
payments made by Mrs. Kent were given to the notes pur¬ 
ported to be held by the defendant Anna V. Livingstone they 
would be paid in full. Plaintiffs sought cancellation of the 
notes and removal of Kenneth Livingstone as an improper 
trustee; and tendered themselves ready and willing, in the 
event an accounting should show any balance due on said 
notes, to pay this balance at once. 

The lower court, having issued a rule against the defend¬ 
ants to show cause why a preliminary injunction should 
not be granted, the defendant Charles H. St. John filed an 
answer in which he tendered to the court his resignation as 
trustee under the deed of trust. Thereupon the court is¬ 
sued a preliminary injunction. On final hearing, however, 
the court found, despite the above facts which were brought 
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out at the trial, that the defendant, Anna V. Livingstone was 
a bona fide purchaser for value of the notes in question be¬ 
fore the maturity of any instalment due thereon, without 
notice of usury in the inception of the notes, and that she 
was a holder in due course; that her son Kenneth Living¬ 
stone acted as agent for the plaintiff, Mrs. Kent, and not as 
agent for Ills mother; that Kenneth Livingstcine was a 
proper person to act as trustee under the deed of trust, hav¬ 
ing no interest in the property or the notes secured by the 
deed of trust; that the court would appoint a jsubstitute 
trustee in the place of Charles H. St. John; that Kenneth 
Livingstone did not exact usury from the plaintiffs; that 
the plaintiffs were not entitled to any accounting 1 from the 
defendants; that the temporary injunction wa^ improvi- 
dently issued, and that the bill of complaint should be dis¬ 
missed with costs. (Conclusions of Law, R. 57.) j 

It may be mentioned, in passing, that Mrs. Kentj conveyed 
record title to the property, after the loan was i^iade, to a 
corporation called “Patrick Properties, Inc.,” which com¬ 
pany she controlled, and in which she owned almost all the 
stock (R. 72, 73, 84.) This conveyance was made subject to 
existing liens (R. 73.) Thereafter the corporation con¬ 
veyed legal title, also subject to existing liens, t!o the co¬ 
plaintiff, Tyler G. Kent (R. 74, 32) who continued to hold 
this title for the use and benefit of his mother, Mrs. Kent 
(R. 65.) At all times after the making of the loan Mrs. Kent 
was and still is the real equitable owner of the property. 

The plaintiffs’ rights on this appeal were duly protected 
by exceptions to the various specific findings entered upon 
the evidence by the trial court (R. 58.) 

Questions Involved. 

The principal questions here presented for reviejv are the 
following: 

1. Was the loan infected with usury in its inception! 
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2. Was the defendant, Mrs. Anna V. Livingstone charged 
with notice of usury in the notes held bv her? 

3. Were the plaintiffs entitled to an accounting and to 
cancellation of the notes? 

4. W as Kenneth Livingstone a proper person to act as 
trustee under the deed of trust? 

ARGUMENT. 

I. 

The loan was infected with usury in its inception. 

The usury statute of the District of Columbia prohibits 
a verbal agreement for the payment of interest in excess 
of 6% or a written agreement for the payment of interest 
in excess of 8% per annum. 

7.92.9 Code, Title 17, Section 3. 

This Court, in a series of decisions, lias held repeatedly 
that the usury law is to be liberally construed for the pro¬ 
tection of borrowers and that it cannot be evaded under the 
guise of a charge for commissions or expenses in connec¬ 
tion with the making of a loan. 

Brown v. Shewn, 30 App. D. C. 576; 

Mollohan v. Masters, 45 App. D. C. 414; 

Quinn v. National Mortgage & Invest went Co., 61 App. 

D. C. 44; 

Von Rosen v. Dean, 59 App. D. C. 359. 

In the case at bar Kenneth Livingstone deducted from 
the $5,000 loam which was made to Mrs. Kent the sum of 
$1,000 as “discount” (see statement of account, R. 67), and 
in his verbal testimony referred to this charge as “the com¬ 
mission or discount or brokerage, whatever you want to call 
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it” (R. 97, 98). If, therefore, Kenneth Livingstone be the 
real lender of the money, it is submitted that unfler the de¬ 
cisions of this Court the loan is obviously usurious and the 

m/ 

\ 

usury is not avoided by the expedient of having ajs a “straw 
payee” an employee in Livingstone’s office. 

Quinn v. National Mortgage £ Investment C\). (supra). 

In paragraph 8 of the answer of Kenneth Livingstone 
that defendant “avers the fact to be that he bought said 
notes from the plaintiff, Annie H. P. Kent, and thereafter 
sold the same.” (R. 26.) Kenneth Livingston^ could not 
“buy” the notes from the maker. “Such a transaction is 
fictitious, and is not sustained by the courts.” j (Quinn v. 
National Mortgage £ Investment Co., supra.) pis action 
in this regard, if it be an action as principal, was therefore 
the making of a usurious loan to Mrs. Kent. 

Nor is the situation in anv wav changed if Kehneth Liv- 
ingstone be held to be acting in the transactioil as agent 
for his mother, Mrs. Livingstone. It will be no|ed in this 
connection that Mrs. Livingstone, herself, obtained a por¬ 
tion of the discount or commission paid by Mrd. Kent on 
the negotiation of the notes. Kenneth Livingstone shared 
this commission with his mother to the extent of 5% of the 
principal amount of the notes taken over by her. (R. 90, 
107.) 

It is well settled by the authorities that a principal who 
receives a part of the bonus or commission phid to [his 
agent becomes himself a participant in the usury. 

M(Broom v. Scottish Mortgage £ Land Investment 
Co., 153 U. S. 318. | 

Williams v. Rich, 117 N. C. 235. 

Stein v. Swensen, 46 Minn. 360, 24 Am. St. Rep. 234. 

Borclierling 7 s Executor v. Trefz, 40 N. J. Eq.l 502. 


i 
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As was aptly said by the court of Illinois in a situation 
somewhat similar to that of the case at bar: 

“* * * The circumstances look verv much like a 

* 

family arrangement to charge usury, and cover it up 
under the claim of commissions. * * *” 

Meers v. Stevens, 106 Ill. 549, 552. 

It is submitted that the circumstances in the instant case 
clearlv disclose such “a family arrangement/’ The situa- 
tion is presented of father and son occupying and maintain¬ 
ing the same real estate office, with Hugo Thran, payee of 
the notes, in their employ; of an “investment” made by 
Mrs. Livingstone in the form of a “purchase” of the notes 
in question, without any investigation on her part, without 
any personal knowledge of the value of the securities, and 
based wholly upon the reliance which she placed on her son 
and her husband. Mrs. Livingstone was, in essence, as 
much a party to the transaction as was her son, for she 
participated in it prior to the execution and delivery of the 
deed of trust and the notes secured thereby. It is signifi- 
cant that she agreed to take the loan before the deed of trust 
was ever executed and that thereafter she asked her hus¬ 
band to witness the execution of the deed of trust “to see if 
everything was regular” (R. 90); that she knew Hugo 
Thran, an employee in the family office was the “straw 
payee” of the notes (R. 89); that she understood “Hugo” 
took the notes to the bank to deposit them to her account 
for collection (R. 88); that thereafter her son was left by 
her in entire charge of the matter and assumed to act as 
her representative with full authority; that he even de¬ 
manded and obtained from Mrs. Kent the management of 
the property at an additional commission of 5% of the 
rentals therefrom, without knowledge of or instructions to 
that effect from his mother (R. 91). 
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I 

i 

It is submitted that the chain of circumstances here 
shown, and as elaborated in the statement of facts hereto¬ 
fore set out in this brief, indicate as a matter of law, that 
Kenneth Livingstone was acting either as co-principal with 
or as agent for his mother, Mrs. Livingstone; that the acts 
of Kenneth Livingstone participated in by his mpther were, 
in law, her acts; that Mrs. Livingstone can in lio sense be 
said to be a bona fide purchaser for value without notice 
and before maturity of the notes in question, ancj that these 
notes are charged with the taint of usury in her hands. 

II. 

Even if Kenneth Livingston acted as agent for the bor¬ 
rower, his mother could not be a bona fide purchaser for 
value of the notes as she participated in their original 
negotiation. 


The lower court, by the findings of fact and conclusions of 
law entered in this cause, held that Kenneth Livingstone 
was not the agent of his mother but was the agefnt of Mrs. 
Kent (R. 57). The court also held Kenneth Livingstone did 
not lend his own money in the transaction, but acjted only as 
broker therein for Mrs. Kent, and charged her for his nego¬ 
tiation of the notes the sum of $1,000 (R. 57, 53). But the 


court also held by finding of fact No. 6 that Mrs. Livingstone 
“purchased from defendant Kenneth M. Livingstone” the 
notes in question (R. 54). 

If all of these facts as found by the lower court are true, 

then it necessarilv follows that the notes are infected with 

* 

usury in the hands of Mrs. Livingstone, for she acquired 
them at a discount greater than that permitted by law, as an 
original party to the transaction , and not as a third person 


purchasing notes for value following their prior negotiation. 
Mrs. Livingstone, herself, acquired the notes at a dis¬ 


count of 5% (R. 94). The notes bore interest at the rate of 



I 
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7% per annum and provision was made for monthly pay¬ 
ments of $50 on account of the principal of each $1,000 note. 
Under the contract for payment of the notes, therefore, they 
were to have been paid in full within twenty months, with 
interest at 7% per annum. The additional 5 °/f discount 
taken by Mrs. Livingstone, when spread over the life of the 
notes, brought the total interest to be received bv her to an 
amount exceeding 8% per annum. She, therefore, was in 
any event a party to a usurious contract. 

Under the lower court’s finding, Kenneth Livingstone did 
not himself “purchase” the notes, but acted only as agent 
for Mrs. Kent in procuring their disposition. Hugo Thran 
was admittedly only a straw payee and not a real party to 
the transaction, which fact was known to Mrs. Livingstone. 
The original negotiation of the notes was therefore a nego¬ 
tiation from Kenneth Livingstone, acting (we may here as¬ 
sume) as agent for Mrs. Kent, by disposition of the notes 
to his own mother at a discount exceeding that permitted by 
law. Mrs. Livingstone, in taking the notes from Kenneth 
Livingstone, took them in law direct from Kenneth Living¬ 
stone's principal, Mrs. Kent, who was the borrower of the 
money. The transaction, as thus outlined, is a direct trans¬ 
action between Mrs. Livingstone and Mrs. Kent by which 
Mrs. Livingstone loaned to Mrs. Kent the sum of $2,000 and 
charged her for such a loan a rate of interest exceeding 8% 
per annum. 

It would appear from Mrs. Livingstone’s own testimony 
that she so understood matters herself, for she stated that 
Kenneth told her “he was trying to procure a sale of notes 
for Mrs. Kent” (R. 90). She assumed that Kenneth was 
making something on the transaction himself, and for the 
purpose of the present argument it may be assumed that this 
“something” was compensation for his services to Mrs. 
Kent in procuring his mother to take the notes—as was found 
bv the lower court. 
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In such a state of facts the law is well settled. The trans- 
action is condemned as usurious. 

“Where the first negotiation of a promissory note is 
an exchange of it for money at a usurious rate of ‘dis¬ 
count’, to one who knows the instrument ha<ji not ac¬ 
quired validity by previous transfer for value from 
maker to payee, the transaction is considered a usuri¬ 
ous loan, and not a sale. * * *” 

Fidelity Security Corp. v. Brugman (Oregon) 1 
Pac. (2), 131, 75 A. L. R. 1333, 1340; 

Knights v. Putnam, 3 Pick. (Mass.) 184; 

27 Ruling Case Law, p. 216. 

This statement of the law finds almost unanimous support 
among the authorities. The principle is sometimes made 
clear by pointing out the distinction between “business’’ 
paper which had an original valid inception and could be 
enforced by the payee, on the one hand, and “accommoda¬ 
tion” paper where the indorsee takes a note which has rot 
had prior valid negotation for value. It was apt^y stated 
by the Connecticut Court of Errors and Appeals iiji Belden 
v. Lamb , 17 Conn. 440, at page 452, in the following 
language: 

“The most frequent expedient of the usurer, is, to 
cover an actual loan under the pretence of a sale or dis¬ 
count of a bill or note; and it has been found difficult 
sometimes to detect the real character of the transaction. 
It seems now to be well understood, that, if a promissory 
note be good at its inception, and effective in the hands 
of the payee against the maker, and is what is called a 
business note, such note mav be sold by the holder, like 
any chattel or other chose in action, for such price or rate 
of discount as the parties may stipulate for without 
any presumed imputation of usury. But if the note is 
only made to raise money upon, and to become effective 
onlv bv the indorsement of it, and thus is merely accom- 
modation paper, the discounting of such paper qt a rate 
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of deduction greater than the lawful interest, is treated 
as a loan by the indorsee, and will be considered at least 
as prima facie usurious/’ 

A similar holding was made bv the highest court of Xew 
Jersey in the succinctly reported case of Zabriskie v. Spiel- 
man, 46 X. J. Law 35, from which opinion the following per¬ 
tinent extracts are taken: 

“The defense in this case was usury. The notes sued 

% 

upon were the notes of the defendant, Spielman, which 
he put in tjhe hands of a broker named Lamb, to dispose 
of. * * * 

The transaction, in effect, was simply this: Zabriskie, 
the plaintiff, was the capitalist. He furnished Lamb, 
the broker, with money to buy notes for him, and Lamb 
went to Spielman and purchased Spielman’s notes at 
a shave, which was divided between the broker and his 
principal. This statement stamps the transaction as an 
unlawful one. 

A promissory note, to be the subject of a sale, must 
be an existing, valid note in the hands of the payee, and 
given for some actual consideration, so that it can be 
enforced between the original parties. 

Having no pre-existing validity to give it the char¬ 
acter of an enforceable contract, life cannot be imparted 
to it through a usurious sale. One who buys it of the 
payee with knowledge of the fact that he sells it for the 
benefit of the maker, takes the precise place of the 
payee with respect to the defense of usury/’ 


In Xew York the courts have gone so far as to hold that 
where an investor acquired a mortgage note from a broker 
who was acting as agent of the mortgagor, and thought the 
note was actually existent and negotiated prior to his agree¬ 
ment to acquire it, the instrument would, nevertheless, be 


considered as usurious 


in his hands if it did not have an 


original prior valid inception by issuance for value. In the 
case of Sclianz v. Sotscheck , 149 X. Y. Supp. 145 (modified 



and affirmed in 152 N. Y. Supp. 851) one Sotsclieck wished 
to borrow $10,000 and secure it by a second mortgage. He 
approached Zittel, a broker, who said he might be able to 
sell a second mortgage on the premises at a discount of 10%. 
Zittel was held bv the court to be the agent for the mort- 
gagor. Zittel approached the plaintiff, a merchjant tailor, 
and asked him if he wanted to buy a second mortgage. The 
plaintiff, who the court found thought the moijtgtge was 
then actually in existence, inspected the premises and agreed 
to purchase it at a discount of 10%. Thereupon Zittel, on 
the advice of his attorney, and without consulting the plain¬ 
tiff, had Sotsclieck execute the mortgage and make the note 
payable to a stenographer in the attorney’s office who en¬ 
dorsed it. The plaintiff knew nothing of this and knew none 
of the parties. The court, nevertheless held, in (an action 
by the plaintiff to foreclose the mortgage, that! the note 
was usurious in his hands. The following quotatiojn is taken 
from the opinion of the Supreme Court, Appellate Division: 

“After a note, bond, or other obligation has had a 
valid inception , it may be sold at any discounj; the par¬ 
ties agree upon, without violating the statutje against 
usury, which operates only on the contract by which 
the instrument has its inception, * * * To give an 

instrument a valid inception, it is essential that the 
transaction be real, and that is not disproved by the 
mere fact that it was understood in advance that the 
bond and mortgage were to be at once assigned. * * * 
The determining factor is whether there was an actual 
bona fide contract between the mortgagor and the mort¬ 
gagee, by which the bond and the mortgage were en¬ 
forceable in the hands of the latter; for, if not, and the 
mortgagee was merely a dummy or conduit to pass title, 
and the actual transaction to which the statute applies 
was that between the mortgagor and the assignee, it 
would be in effect a loan by the latter at a usurious rate 
of interest, even though, as here, those facts \jere con- 
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cealed from the assignee, and he was led to believe that 
he was purchasing the securities. * * *” 

(152 X. Y. Supp. 851, S58.) 

The position of Mrs. Livingstone in this case is not as ad¬ 
vantageous as that of the lender in the New York case just 
cited, or of the« “capitalist’’ described by the New Jersey 
court. (See Zabriskie v. Spiel man, supra.) Mrs. Living¬ 
stone knew that the payee of the note, Hugo Thran, was a 
“straw payee”; she knew that the deed of trust and notes 
had no prior valid inception, because, after she had agreed to 
make the loan she asked her husband to look over the deed 
of trust which had not then been executed. She therefore 
knowingly acquired the notes from a “straw payee,” and 
was charged with knowledge that the notes were not validlv 
subsisting obligations except to the extent that her own 
money went toward their acquisition. She must, in law, be 
held to be the original lender of the money, and the notes 

are infected with usurv in her hands. 

* 

TIL 

Plaintiffs are entitled to a permanent injunction and to 
cancellation of the notes in question. 

It is well settled by the decisions of this Court that an 

injunction will lie to restrain a threatened foreclosure of 

property under a deed of trust when the holder of the notes 

secured thereby is demanding payments amounting to 

usurv. 

* 

Maiatico \\ Mortgage Security Corporation of America , 
59 App. I). C. 21. 

If the loan in question be usurious the plaintiffs under the 
statute are entitled to have “any payments of interest that 
mav have been made on account of said contract 
deemed and taken as payments made on account of the prin¬ 
cipal debt.” (1929 D. C. Code, Title 17, Section 5.) 
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The record in this case shows the following* pjavments to 
have been made by the plaintiffs on account of Interest: 

i 

‘ ‘ Discount’’ to Kenneth M. I 

Livingstone .. (R. 67) $l,000.(jo 

Additional bonus to Kenneth j 

M. Livingstone. (R. 66) 100.00 

Interest on Note #1. (R. 45) 60.91 

Interest on Note #2 . (R. 47) 62.22 $1,223.13 


Payments admittedly made 
on account of principal of 

Note #1. 

Payments admittedly made 
on account of principal of 
Note ir2. 


(R. 45) 


443.4? 


(E. 47) 334.1;i 777.57 


Total 


$2,000.70 


Upon a proper application of all payments m^de by the 
plaintiffs on account of the notes in question, it will be seen 
that the entire principal amount of these notes, Amounting 
to $2,000, has been paid in full, and that the plaintiffs are 
entitled to have the notes cancelled and returned. It should 
be noted also, in passing, in the event the plaintiffs’ account¬ 
ing proved incorrect in any detail and if there phould be 
any balance due on account of these notes, the plaiittiffs have 
tendered themselves ready and willing, both by'their bill 
(R. 8, 9) and by the testimony of Mrs. Kent (R. 7|1) to pay 
at once whatever balance is due. 

(See Annapolis Company v. Wardman, 59 App. D. C. 321, 
323). 
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IV. 


Plaintiffs are entitled to have new trustees appointed to 
execute the trust. 

In construing the rights and liabilities of the parties 
to deeds of trust on real estate, this Court has held that ”a 
trustee named in a deed of trust to secure a loan sustains 
a fiduciary relation to the debtor as well as the creditor” 
( Church , Inc. V. Holmes, GO App. D. C. *27); that a sale 
under a deed of trust made bv a trustee to his wife might 
be set aside (Holman v. Ryo)i , 61 App. D. C. 10); that the 
same conditions which would void the sale when made 
should defeat the right to make it. (Spruill v. Ballard, 61 
App. I). C. 112.) Applying these principles in the last men¬ 
tioned case to a trustee under a deed of trust named Ballard 
the court held that Ballard’s interest in the debt disqualified 
him. 


** ‘ * * to act that disinterested and impartial part 

his duty assigned to him; and that the ownership of 
the debt made him a mortgagee without the right to 
exercise the power of sale conferred by the deed with¬ 
out first applying to a court for its aid in a foreclosure; 
or, of course, he might have applied to the court for the 
substitution of another disinterested trustee”. (61 
App. D. C. 114.) 


Upon a complete hearing in the lower court of the case 
of Spruill v. Ballard, it was disclosed that the defendants 
Ballard and Servin, trustees under the deed of trust in¬ 
volved, were nbt in fact the owners of the notes in ques¬ 
tion, but that Harriet T. Servin, the wife of one of the trus¬ 
tees, was the actual owner of the notes. This Court, on a 
second appeal of the case, then held: 

“* * * We are of the opinion * * * that the 

rule which forbids a creditor as trustee from selling 
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property under a deed of trust for the payment of his 
debt applies equally where the husband or wife of the 

creditor is named as the trustee in the deed of trust. 

! 7 

and that this rule is applicable, notwithstanding the 
fact that another person, not a creditor maj be named 
as co-trustee in the deed of trust.” j 

Ballard v. Spruill , 62 W. L. R. 1000, t}ecided Oc¬ 
tober 1, 1934. 


t bar dis- 
btone’s in- 
as trustee 
Is duty as- 


It is submitted that the record in the case 
closes beyond any question that Kenneth Living 
terest in the entire transaction disqualified him 
“to act that disinterested and impartial part hi 
signed to him;” that the rule which has been Applied by 
this Court preventing a husband or wife of th|e creditor 
from selling property as trustee under a deecjl of trust 
should be applied with the same force to a situation where 
the trustee is the son of the creditor and active In manag¬ 
ing her business affairs with respect to the investment in 
question. Even if Kenneth Livingstone were not financially 

interested himself in the notes secured bv the deed of trust, 

1 

his family relationship with the owner of the }iotes, his 
representation of that owner throughout the existence of 
the trust, his participation in the usury involved in the 
inception of the loan, and his general conduct throughout 
the period, completely disqualified him to act the [impartial 
part which this Court has said must be performed by a 
trustee. No judicial foreclosure was here involved. Ken¬ 
neth Livingstone and his co-trustee, St. John, attempted 
to advertise and sell the property at public auctibn under 
the power of sale granted in the trust itself; and ijnder the 
principles laid down by this Court in the cases ijbove re¬ 
ferred to, it is submitted that the plaintiffs were entitled 
to a permanent injunction against such a sale. 

The defendant Charles H. St. John, as has heretofore 
been stated, resigned as trustee under the deed of trust 
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soon after the original bill of complaint was instituted. 
(R. 22.) On this ground, if for no other, the injunction 
sought by the plaintiffs against a sale attempted to be made 
by Kenneth Livingstone and Charles H. St. John should 
necessarily have been granted and should necessarily have 
been made permanent. 

it is submitted that the lower court erred in refusing to 
grant the plaintiffs' prayer that new trustees'be substituted 
under the deed of trust. 


Plaintiffs’ right to relief is not affected by the mesne 
conveyances of the property involved. 

At the hearing of the cause counsel for the defendants 
sought to make capital of the fact that after the loan was 
consummated Mrs. Kent transferred legal title to the prop¬ 
erty here involved to Patrick Properties, Inc., a Delaware 
corporation, and that thereafter Patrick Properties, Inc. 
conveved said legal title to Mrs. Kent’s son Tvler G. Kent. 
The record is clear and undisputed that Mrs. Kent remained 
at all times the true equitable owner of the property, as 
she controlled practically all of the stock of Patrick Proper¬ 
ties, Inc., and her son Tyler G. Kent held title to the prop¬ 
erty for her sole use and benefit. But even if this were not 
so, Tyler G. Kent is co-plaintiff in the suit and would be en¬ 
titled in his own right to the relief here sought. The right 
to plead usury was not cut off by the mesne conveyances re¬ 
ferred to. 

It will be noted that the conveyance from Mrs. Kent to 
Patrick Properties, Inc., and also the conveyance from Pat¬ 
rick Properties, Inc., to Tyler G. Kent, were made subject 
to the encumbrances on the property—in other words, the 
grantees acquired the equity in the property and did not 
assume and agree to pay the trusts. This Court, following 
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the decision of the Supreme Court of the United States in 
Lloyd v. Scott, 4 Peters 205, has specifically held i^i two cases 
before it that such a grantee of property is entitled to have 
the advantage of usury paid by a predecessor }n title. 
Middle States Loam Building and Construction Com¬ 
pany v. Baker, 19 App. D. C. 1; 

Mollohan v. Masters, 45 App. D. C. 414. 

Nor is the right to plead usury in any way barred by the 
fact that Patrick Properties, Inc. was a Delaware corpora¬ 
tion and that under the corporation laws of that state a 
corporation may not lawfully set up usury. Such laws have 
been repeatedly held to apply only to suits brought in the 
forum in which they were enacted and are not applicable to 
suits involving Delaware corporations in other jurisdic¬ 
tions. 

See Stack v. Detour Lumber & Cedar Co., 151 Mich. 21, 
16 L. R. A. (N. S.) 616; 

M. Lowenstein & Sons, Inc. v. British-American Manu¬ 
facturing Co., 300 Fed. 853. j 

(Note: This case was reversed on other grounds by 
the Circuit Court of Appeals in 7 Fed. (2d) 51. The 
Circuit Court of Appeals in its decision, however, 
recognized the right of the corporation to blead the 
defense of usury.) 

Conclusion. 

i 

i 

For the reasons hereinbefore stated it is respectfully sub¬ 
mitted that the plaintiffs are entitled to a permanent injunc¬ 
tion restraining the foreclosure in this cause; that they are 
entitled to have the notes held by Mrs. Anna V. Livingstone 
marked “Paid” and cancelled; that they are entitled to an 
accounting from the defendant Kenneth M. Livingstone; 
and that Kenneth M. Livingstone should be removed and 
new trustees appointed under the deed of trust. The lower 
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court having refused to grant anv of the relief sought, it 
follows that its decision should be reversed and the cause 
remanded. 

Respectfully submitted, 

Chas A. Douglas, 

Edmund D. Campbell, 
Attorneys for Appellees. 
Douglas, Obear, Morgan & Campbell, 

Of Counsel. 
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INGSTONE, Appellees. 


BRIEF ON BEHALF OF APPELLEES.| 


Discussion of Appellants’ Statement of Facts. 

The statement of the controversy between the parties 
hereto omits many material facts, in the pleadings and tes¬ 
timony, which did not support their contention in the lower 
court, and do not support it in this court, but which does 
support the findings of fact and conclusions of law entered 
in the court below. 

They allege in the bill that plaintiff Annie H. P. Kent 
was at all times (and still is) the owner of the property in¬ 
volved (R. 3); that defendant Kenneth M. Livingsitone re¬ 
mained in possession of the notes secured by the deed of 
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trust, and is interested therein (R. 5); that the transfer 
of the notes to defendant Anna V. Livingstone was ficti¬ 
tious (R. 5-6). 

The true facts were that appellant Annie H. P. Kent 
transferred the property to a corporation organized by 
herself and others (R. 23), and the corporation thereafter 
transferred the property to appellant Tyler G. Kent (R. 
23). 

The foreclosure was threatened, not only for default in 
the payment of the instalments due on the notes, after the 
same were long overdue , but for default in payments under 
the first deed of trust (R. 29, 39, 41, 118-119). Xo pay¬ 
ments on the notes had been made by plaintiffs since August 
15, 1932, except the sum of $25.00 on each of the notes, re¬ 
leased by the holder of the first deed of trust (R. 91); but 
also, because of the threat by the plaintiff to permit the 
holder of the first trust to foreclose (R. 37, 79) where 
plaintiffs sav:j“I am determined to let the three buildings 
in which the National Savings & Trust Company is inter¬ 
ested, pass out of my hands entirely.” 

Not only was the allegation that Anna V. Livingstone 
was the fictitious holder of the notes denied, but was en¬ 
tirely disproved. 

Defendant trustee, in his answer (R. 39) sets forth the 
reasons whv he was directed to foreclose. 

Plaintiff Annie H. P. Kent knew that defendant Kenneth 


M. Livingstone was a real estate agent and broker (R. 65). 
She also testified that $3,000 of the $5,000 notes referred to 
in this suit, were secured on this piece of property, and the 
balance of $2,000 on another piece of property, and the 
notes on the latter paid (R. 63). 

She also stated (R. 68) that only upon payment of the 
sum of $1,000' “would he (Mr. Livingstone) procure the 
money for me, and that the only item in the account about 
which I complain is the discount charge.” 


o 

O 


She further testified (R. 69) that the rental off this prop¬ 
erty, and that of two other pieces, was turned pver to de- 
^ . . ! 
fendant, Kenneth M. Livingstone. 

On cross-examination (R. 72) plaintiff testified that the 
property had been transferred to a corporation^ known as 
Patrick Properties, Inc., and from Patrick Properties, Inc. 
to Tvler (>. Kent. 

She knew defendant Kenneth M. Livingstone was a 
broker (R. 75-76) and understood he would make a charge 
for procuring the loan (R. 76) and it seemed to be none of 
her affair where the money came from or how it came 
(R. 79). She knew on October 10th, 1933, that defendant 
Livingstone had sold the notes (R. 80); she never asked 
him who the holder’s of the notes were (R. 80) anfl assumed 
he had the notes at his disposal (R. 81). 

She admitted being in arrears in the curtails under the 
first trust (R. 81) and it was stipulated (R. 81) that taxes 
were considerablv in arrears at the time of the foreclosure 
advertisement (R. 120). I 

In spite of the allegation in her bill that the Remaining 
notes were paid to date, at the time of the filing of the bill, 
on October 19, 1933, and when she testified (January 29 
and 30, 1935) one of the notes sold to Mettenburg, was in 
arrears. He had sued her on it (R. 82) and she pad made 
only one payment (R. 82). 

She voluntarily turned over to defendant Kenneth M. 
Livingstone the management of other buildings, at the 
time he took possession under the terms of the trust, of 
the income from the building, the notes secured on which 
are in suit (R. 82). j 

Payments on the notes were made by plaintiff! going to 
the office of Kenneth M. Livingstone and giving her check 
or checks to cover the items of payment made at the time 
(R. 82), and prior to the filing of the bill, she never under¬ 
took to impeach the integrity of the notes (R. 83). 
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She did not own all of the stock of Patrick Properties, 
Inc. (R. 84-85), and the only complaint she had to make, 
prior to the filing of the suit, was that defendant tried, so 
far as he could, to require her to live up to the terms of the 
agreement (R. 85). 

Defendant Anna V. Livingstone, called as a witness for 
the plaintiffs (R. 86) testified the notes were bought by her, 
put in the bank for collection. That Kenneth M. Living¬ 
stone asked her if she had anv monev to invest, recoin- 
mended the purchase of the notes for $1900; and she gave 
him her check! (R. 86) on December 11, 1931 (R. 107). He 
stated he had some notes for sale, and wanted to know if 
she had anv monev that was lving idle in savings she would 
like to invest (R. 87). He told her about the other notes, 
the property, the rental of the same (R. 87). He spoke to 
her to buv the same as an investment, and did not go into 
details about how he got them (R. 88). All she was asked 
to pay for the notes was $1900 (R. 88) after she bought 
them, they were put in the bank for her (R. 88). When 
Kenneth approached her to take the two notes he told her 
he was trying to procure a sale of notes for Mrs. Kent. She 
did not know whether he was getting a commission, or not. 
She did not try to get them at less than $1900; that was 
the figure he offered them to her at (R. 90). Payments 
came to her son’s office and were deposited to her account 
in the bank (R. 91). 

From September, 1932, to October, 1933, no payments 
were made on the notes (R. 93) and a foreclosure was 
recommended. 

Defendant Kenneth M. Livingstone did not tell his 
mother about a discount or commission he was to get (R. 
94) for disposing of the notes. 

The only thing her husband, Colin II. Livingstone, did, 
was to witness the signatures to the deed of trust (R. 96). 
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Kenneth M. Livingstone, called as a witness by plaintiffs, 
testified lie was a real estate broker (R, 96) and plaintiff 
asked him if he would negotiate a loan on the property 
(R. 97) and he negotiated a sale of the notes (R. 98), and 
plaintiff wanted him to look around and buy some other 
properties (R. 98). 

He did not talk to his mother about the discount, the 
notes were offered to her at the price of $19Q0 and she 
agreed to take them at that price (R. 99) and after the 
notes were executed they were turned over to jhim to be 
negotiated (R. 99). He was acting on behalf of plaintiff 
(R. 100). Whenever a question came up about the notes, 
if they were not paid, his mother would call the office about 
it (R. 101). He never told plaintiff he held the trust. He 
told her he would have to place it with other people (R. 
101), he did not have the funds to advance. When Mrs. 
Kent made payments to the office, they were paid to the 
Federal American National Bank (R. 102). The reason he 
took over the management of the properties was the fact 
that the Mettenburg note was overdue, and the National 
Savings Trust Company were threatening action under 
a prior trust (R. 102; 118), taxes and interest were in 
arrears (R. 103-120) also curtails. He did not hold any 
part of the trust on the property, except for a day or two 
that it was in the process of sale (R. 103). After the man¬ 
agement was taken over, the proceeds were pa|d to the 
National Savings & Trust Company (R. 104). In the sum¬ 
mer of 1933, Anna V. Livingstone wrote him about her notes 
(R. 104-105) and her then counsel asked him for the papers 
in connection with the matter (R. 105). 

On cross-examination, he testified that prior to December 
8th, 1931, Annie H. P. Kent requested him to procure for 
her a loan in the sum of $5,000 or $7,000. He advised her 

i 

he did not have the funds, and would have to go j into the 

2 y i 
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open market and get the money for her. He would handle 
it on a straight 20% basis, and was successful in procuring 
a commitment (R. 106). He made an investigation of the 
property (R. 106) and offered the notes to his mother at a 
discount of 5% (R. 107). The third note was sold to Met- 
tenburg, and he and plaintiff were subsequently sued on it 
(R. 108). He did not demand of plaintiff the sum of $100.00 
as a condition to turning over the notes, but she paid him 
tiie $100 or sent him a check (R. 108). He never claimed 
to have any interest in the notes in October, 1932, or the 
same month, 1933 (R. 108). He never told her he had the 
notes, or said anything that would lead her to believe he 
did (R. 109). The taking over the rents was not forcible 
on his part, but made at the suggestion of the holder of the 
first trust (R. 109). It was agreeable at that time to Mrs. 
Kent (R. 110). : He explained the letter of September 21st, 
1932 (R. 110). He stated the notice of foreclosure was pre¬ 
pared by counsel for Anna V. Livingstone, the holder of 
two of the notes (R. 111). The notice is set forth on R. 
112, and was prepared after the information was furnished 
to counsel (R. 113). 

It was stipulated that the notes were deposited with the 
Federal American National Bank & Trust Company on 
December 12th, 1931, for collection and credit to account 
of defendant, Anna V. Livingstone, and the notes remained 
there until withdrawn, on October 17th, 1933 (R. 117). 

Hiles Pardo£, of the National Savings & Trust Company, 
testified as to the arrearage in curtails, under the terms of 
the first deed 6f trust (R. 117) and stated that they would 
foreclose (R. 118). 

The court will see from the foregoing, that the statement 
of facts set forth in the appellants ’ brief is inaccurate, and 
commits the error of assuming many facts at variance with 
the testimonv. 
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Appellants attempt to make capital out of single state¬ 
ments, disconnected from the subject-matter to which they 
relate, and ignore entirely that defendant, AnnajV. Living¬ 
stone, acquired her notes for value, before maturity, and 
without notice, and thereby became, was, and! now is a 
holder of the same in due course. 

Appellants further confuse the issue—unintentionally, 
perhaps—but confusing nevertheless, in that they attempt 
to tie up the defendant Anna V. Livingstone with a certain 
agreed commission which the appellants paid ty Kenneth 
M. Livingstone as a broker, in disposing of thd notes in- 

i 

volved herein, when the record very clearly showsjthat Anna 
V. Livingstone had neither knowledge nor infonjnation re¬ 
specting any arrangement between the appellants|and Ken¬ 
neth M. Livingstone, and certainly did not participate 
therein. 

i 

Appellees’ Statement of Facts. 

As said before, the case attempted to be argued! by coun¬ 
sel for appellants is not the case that was presentied to the 
court, below, nor one in respect to which the court below, 
after several days hearing, made certain very careful and 
definite findings of fact, as required by statute and rules 
of court, and upon which the court below reached jery defi¬ 
nite conclusions of law, to be found on pages 53 to 58, in¬ 
clusive, of the record. 

The argument attempted to be made by counsel for appel¬ 
lants in their brief was, with slight exceptions, the same 
argument advanced before the trial justice below, jwlio had 
seen each of the witnesses as they testified, observed their 
demeanor, and was fully familiar with all the evidence ad¬ 
duced by the respective litigants. 
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After very careful and mature deliberation, the trial 
justice found as a fact, among other things: 

“Plaintiffs knew, at the time of the filing of the bill 
of complaint, that defendant Kenneth M. Livingstone 
was not, and never had been, the owner or holder of the 
notes, except for a few days after their execution, and 
prior to the date of their sale by him, and that the hold¬ 
ers of said notes took the same, for value, before ma¬ 
turity, and without notice, and hence are holders in due 
course thereof.” 

The bill of complaint was filed upon the theory that de¬ 
fendant Kenneth M. Livingstone was the owner and holder 
of the notes attempted to be cancelled by this suit (R. 5-6); 
and while being the owner and holder, was also a trustee 
under the deed of trust (R. 4) Exhibit “A” (R. 10). The 
testimony of the witnesses, and the written evidence pro¬ 
duced by the witnesses, at the request of the plaintiff, 
proved how ill-founded the allegation was, and that it was 
without foundation, in truth or fact. 

Plaintiff, on her direct examination, testified that she 
knew defendant Kenneth M. Livingstone was a broker (R. 
65); he had made real estate settlements for her (R. 67) and 
her son, appellant Tyler G. Kent, “went down to see Ken¬ 
neth Livingstone and arrangement was made whereby the 
management of the three properties” (that involved in the 
instant suit, and two others) “was turned over to him” 
(R. 69). 

On her cross-examination, she testified (R. 75) she kneiu 
he was a broker, and she understood that he would make 
a charge for placing a loan. 

When Mr. Livingstone advised her that he had “placed” 
three of the notes, she did not inquire whether he was hold¬ 
ing the notes himself or whether they had been “placed” 
(R. 76). 
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And this, in view of the allegation of Paragraph 10 of the 
bill of Complaint! (R. 5-6). And “it seemed to be none of 
her affair where the money came from or how it came” (B. 
79). | 

In her letter to defendant, Kenneth M. Livingstone (R. 
79) she states: 

“I am asking Mr. Warden to propose you that 
I pay $20 monthly on each of the two outstanding 
notes, which you have placed for me.” 

\ 

She never asked him who the holders of the notes were; 

(R. 80) never had any occasion to ask him; and she never 

asked her attornev to find out. She merelv assumed that 

•/ •/ 

Kenneth M. Livingstone had the notes at his disposal (R. 
80-81). 

She admitted all of the allegations set forth in the an¬ 
swers to the bill, relative to arrearage of curtails pf princi¬ 
pal on the first trust, arrearages of taxes, and that these 
were not paid until long after suit was brought (R. 81). 

With regard to the $1,000 note held by one Me^tenburg, 
and which, allegedly, was not in default at the time of the 
filing of the bill (R. 5) she testified “I have paid twice on 
the Mettenburg note” (R. 81-82). And yet she tenders her¬ 
self ready to do equity and abide by the decision of the 
Court! (R. 8; R. 71). j 

There is no question that prior to the time of the filing of 
the bill, she never undertook to impeach the integrity of the 
notes, and she so stated (R. 83); and had considerable diffi¬ 
culty in attempting to explain the allegation that defend¬ 
ant Kenneth M. Livingstone was the holder of the notes, 
when she knew he was not, on cross-examination (R. 85). 
He tried, so far as he could, to require appellants to live up 
to the terms of the agreement (R. 85). 
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Colin H. Livingstone, called as a witness for appellants, 
testified his son was in the real estate business (R. 95), 
and defendant Kenneth M. Livingstone testified he was so 
engaged, at least in part, in the ordinary real estate busi¬ 
ness of selling properties on commission (R. 96); he had 
purchased other properties for appellant (R. 97): appel¬ 
lant asked him if he would negotiate a trust for her on the 
property (R. 97), and she wanted him to look around and 
buy some other properties (R. 98). 

Under the Foregoing Circumstances, It Is Submitted That 
the Findings of Fact by a Trial Court Will Not Be Dis¬ 
turbed on Appeal Unless Clearly Erroneous and With¬ 
out Appropriate Evidence in Support Thereof. 


The lower court found as a fact that Kenneth M. Living¬ 
stone was a real estate and loan broker (R. 53. Finding of 
Fact 2); that lie negotiated the sale of the notes (R. 53, 
Finding of Fact 3) and that appellants knew, at the time of 
filing the bill, that defendant Kenneth M. Livingstone was 
not the holder of tin* notes, and never had been, except for 
a few days after their execution (R. 56, Finding of Fact 15). 

In Butte r. (lark Montana Co., 249 U. S. p. 14 (at p. 30) 
the court savs: 


“The trial court made its findings after an evidentlv 
careful and painstaking investigation of the testimony 
and the exhibits * * * We have examined the rec¬ 


ord sufficiently to see that the findings are well sup¬ 
ported by ,the credible testimony of reputable wit¬ 
nesses. Upon settled principles which this court has 
always recognized, findings so made upon conflicting 
testimony are conclusive on this appeal: And as we 
said in Lawson v. United States Mining Co. (207 U. S. 
1) of the conclusion of the Circuit Court of Appeals 
in such case—and the concession is as great as appel¬ 
lant is entitled to—‘that if the testimony does not 
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show that if (the conclusion of the court) is correct, it 
fails to show that it is wrong, and under those cir¬ 
cumstances we are not justified in disturbing that con¬ 
clusion. It is our duty to accept a finding olf fact, un¬ 
less clearly and manifestly wrong.’ The findings ac¬ 
cepted, the conclusion of law must be pronounced to 
be of necessary consequence.” 


In Manning v. American Security & Trust Co 

q » 1 

I). C. 194, 269 Fed. 710, it is held: 


., 50 App. 


“The findings of fact by a chancellor are hjighly per¬ 
suasive to the reviewing court, and will n<j)t be dis¬ 
turbed except for manifest error.” j 

In Howard v. Holmes, 52 App. D. C. 93, 281 Fed. 597, this 
court said: 


“While in equity questions of fact as well 
are open to appellate review, where testimony 
taken in open court the conclusion of the chancellor 
upon issues of fact are highly persuasive.” 


as of law 
has been 


In Castleman v. Avignone, 56 App. D. C. 253, 12 F. (2d) 
326 the court again said: 

° i 

“The finding of the trial court upon a controverted 
question of fact will not be set aside unless it appears 
that there has been an error in law or a conclusion of 
fact unwarranted bv the evidence.” 

See, also, Jackson v. Snyder, 54 App. I). C. 23,1293 Fed. 
842, Burroughs v. Burroughs, 55 App. D. C. 271, ^ F. (2d) 
938. i 

Under the Evidence in This Case, Did Kenneth M. 

Livingstone Exact Usury? 

The testimony adduced by appellants’ witnesses, and 
heretofore referred to, showed beyond doubt that the ap¬ 
pellee, Kenneth M. Livingstone, was a real estate a^ent and 
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broker, and acted as the agent of the appellant, who knew 
him to be such, and the court below so found (Finding of 
Fact 2, R. 53; Conclusion of Law 1, R. 57). He did not lend 
his own money in the fransaetion; hut acted as the broker 
therein, and as the agent of plaintiff , Annie 77. P. Kent. 
(Conclusion of Law 3, R. 57). In this circumstance 

“It is the general rule, that while a broker is to 
some extent an agent of both the parties for whom he is 
an intermediary, his compensation is ordinarily to be 
paid by the party who has sought his services, and a 
commission or fee paid by the borrower to a loan broker 
for obtaining a loan from a third person does not con¬ 
stitute usury.” 66 C. J. page 227, Par. 161. 

“According to the weight of authoritv, a loan is not 
rendered usurious bv the lender's agent charging the 
borrower, ifor his own benefit, a commission for pro¬ 
curing tlie loan, if the commission is charged without 
the lender's knowledge or consent.” 

See Call v. Palmer, 116 U. S. 98, 29 U. S. (L. Ed.) 559, 
Grant r. Phoenix Mutual Life Ins. Co., 121 U. S. 105, 30 
L. Ed. 905, Vahlberg r. Keaton, 51 Ark. 543, 11 S. \V. 878, 
McXeely r. Ford, 103 Iowa 508, 72 X. AV. 672, Condit v. 
Baldwin, 21 X. Y. 219, 78 Am. Dec. 137, Brown v. Johnson, 
43 Utah 1, 134 Pac. 590, Franzen r. Hammond, 136 Wis. 239, 
116 X. AY. 169i See also, lengthy annotation, 21 A. L. R. 
p. 841. 

The mere fact that a charge of $1,000 was made, cannot 
alter tin' question that this sum was paid as a brokerage, 
under the authorities. It was the sum agreed upon be¬ 
tween the parties. 

In Boise r. Talcott, 264 Fed. 61, the court allowed inter¬ 
est charges of 6 per cent, plus commissions of 10% for 
acting as selling agents, together with a discount of 10% 
on each loan. The Court, in speaking of the charge that 
this was usurious, said: 
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i 

i 


i 

i 


“There seems no justification in nullifying the agree¬ 
ment of the parties here, because the interest and com¬ 
missions which they deliberately arranged were too 
large to satisfy the ideas of a court. Here, as in other 
similar cases, the competition of the market fixes 
rates. * * Any decision by a court! as to what 

would be a reasonable rate would either ijave to vary 
with the kind of security furnished or elsii be a mere 
doctrinaire pronouncement. * * * Contracts to pay 
more than the statutory rate of interest have been, and 
we believe should be, left to the agreement of the par¬ 
ties, and not disturbed, in the absence (pf fraud or 
duress.” 

i 

Tt is therefore submitted that, in so far as appellee Ken¬ 
neth M. Livingstone is concerned, and as was admitted bv 

V-/ / j 

all the witnesses, his charge was made as a brojker, for the 
negotiation of the loan and for services in connection there¬ 
with; and lie was not lending his own funds in the trans¬ 
action, and hence the charge is not, and cannot ije, usurious. 

Situation cf Appellee, Kenneth M. Livingstone, as Trustee. 

It is submitted that the authorities cited by appellants in 
connection with this subject, do not fit any of the facts in 
this case, as disclosed by the record, and a rather ingenious 
argument is made as to whv he should be removed. The 
record abounds with admissions by the appellants that not 
onlv were thev satisfied with him as trustee, but even went 
further than this dutv. Not onlv was the management of 
the building upon which the notes were secured, turned 
over to him, but, at R. p. 69, Mrs. Kent says, in testifying, 
in her own behalf: “My son, I think, went down io see Ken¬ 
neth M. Livingstone and arrangement was made whereby 
the management of the three properties, this property and 
two others, was turned over to him.” At R. 78, she says: 
she wanted him to act as a “buffer” between berself and 
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others- At R. S2, she says: she voluntarily turned over the 
rents on this and two other buildings to him; and on R. p. 
98: she wanted him to look around and buy some other 
properties. 

And, in connection with this matter, the court should not 
overlook the fact that the National Savings & Trust Com¬ 
pany, representing the holders of the first trust notes, had 
gotten in touch with him (R. 81). 

The only complaint made against this appellant, prior to 
the tiling of the suit, was that he tried, so far as he could, 
to require her to live up to the terms of the agreement 
(R. 85). 

And immediately upon the suit being filed, although there 
was no restraining order issued, and the suit was filed Oc¬ 
tober 15th, 1933 (R. 2): appellant called “off” the sale, 
and treated the hill as an injunction (R. 115). The order 
for a temporary injunction was not signed until the 27th 
day of November, 1933, and an injunction bond was not filed 
until February 21st, 1934, nearly four months after the suit 
teas filed . 

Were the trustee the holder of the note, a different situa¬ 
tion would be presented, but the record shows he was not 
and is not. 

Appellants attempt to obtain comfort from the fact that 
the co-trustee, after the bill had been filed, resigned, and it 
would have been necessary to apply to the court for a sub¬ 
stitute trustee. The filing of the bill was what brought 
about the resignation of the co-trustee, and appellants cer- 
tainlv cannot take advantage of a situation created bv them- 
selves, on the mere possibility as to what the remaining 
trustee might have done, but did not do. 

There is no question that, under the circumstances in 
this case, the trustee was, and is, in a position to act fairly 
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and impartially on behalf of all parties, and thq lower court 
so found (Finding of Fact, 16, R. 56; Conclusion of Law 
8, R. 57). 

Appellants showed no reason why he should be removed, 
and show no reason in this court, and it is suggested that 
this ground is ill-taken. 

i 

Situation of Appellee, Anna V. Livingstone. 

The only basis upon which appellants attempjt to connect 
appellee Anna V. Livingstone, after failing t^> prove the 
allegation that appellant Kenneth M. Livingstone was the 
owner and holder of notes attempted to be canceled, was 
that she bought each note at a 5% discount. She proved 
beyond doubt that she had purchased them o4 December 
11, 1931, and produced her check for $1,900.00 payable to 
appellee, Kenneth M. Livingstone. 

She was called as a witness for the plaintiffs, and testi¬ 
fied the notes were bought by her, deposited with the Fed- 
eral-American Bank for collection, (R, 86). That Kenneth 
asked her if she had anv money to invest, and she stated she 
had an item of money in the bank and bought those (the 
notes). When he discussed the matter, he told her “he had 
the notes for sale” (R. 87). She knew the amount of rental 
of the property, knew the number of notes secured by the 
deed of trust (R. 87). She knew the value of thje property 
and also the rental thereof (R. 88). j 

Kenneth did not tell her what he wanted the $1,900 for, he 
“just spoke to me to buy them as an investment, that was 
all” (R. 88). And all she was ashed to pay was $1,900. 
She had no information as to how Kenneth M. Llivingstone 
was going to get paid, and had no knowledge as to whether 
he was in the habit of procuring second trust notes or not 
(R. 88). j 
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One of the most significant items in the testimony is 
found on Page 90 of the record, where Anna V. Livingstone 
stated: 

“I didn’t think anything about whether Kenneth was 
getting a commission or not. I didn’t know anything 
about it.” 


Xo one had any interest in these two notes except the wit¬ 
ness (R. 94). lie told her nothing about any commission or 
discount he teas going to get for disposing of the notes 
(R. 94). 

Called as a witness for plaintiff , Kenneth M. Livingstone 
testified (R. 99): 

“I did not talk to mother about the discount on these 
notes. I think they were .just offered at a price of 
$1,900 and she agreed to take them at that price.” 


It will therefore be seen that appellant, Anna V. Living¬ 
stone, had no personal relation to the matter other than 
that of purchasing the notes held by her for $1,900, and it 
is difficult to understand upon what theory the appellants 
attempt to charge Mrs. Livingstone with $1,100 paid by 
appellant Annie II. P. Kent to Kenneth M. Livingstone, 
and use said charge as a set-off against the notes held by 
Mrs. Anna V. Livingstone. 


“Where there is an entire innocence and ignorance 
on the part of the lender, it is not material that the 
person representing him as his agent also occupies a 
very confidential relation toward him, if, as a matter of 
fact, lie has neither notice of the usurious exaction or 
any interest in its proceeds.” 


See Brown r. Johnson, 43 Utah 1, Ann. Cas. 1916 C. p. 
321, with a review of the authorities, where the Court, cit¬ 
ing from Call v. Palmer, 116 U. S. 102, 29 L. Ed. 559, says: 

“When two persons (the agent and the borrower) 
conspire together and for their own purposes to violate 
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the law, how can punishment for their acts be justly 
imposed on the innocent third party (the lender!)” 

Further citing from Brown v. Johnson (supVa): 

■ I 

“In the case of Rogers v. Buckingham, $3 Conn. 81, 

the transaction there involved, like the one hi this case, 

was the only one that had been entered into bv the 
* * 

agent for the principal, and the court held that a single 
transaction by an agent, where no arrangement ex¬ 
isted between the principal and such agent with re¬ 
gard to the compensation he should receive, or the 
rate he should reserve, was insufficient to authorize an 
inference or presumption of fact that the agent 
was authorized to exact usury. That c^se is fre¬ 
quently cited and approved by the court^ upon the 
question of establishing authority on the part of the 
agent to bind the principal upon a usurious contract 
made bv the agent.” 

The Court found that Kenneth M. Livingstone was the 
agent of appellant, and not of appellee, Anna jV. Living¬ 
stone (Conclusion of Law 1, R. 57). 

Even if Kenneth M. Livingstone were the agent of ap¬ 
pellee, Anna V. Livingstone, under the case of Call v. 
Palmer, 116 U. S. 98, cited in Richards v. Bippu.s, 18 App. 
D. C. 293, it would not change the situation, for the Court 
of Appeals says: 

“Had he” (the agent) “received this bontis in cash, 
or taken a separate obligation therefor payable to him¬ 
self, and had he received for the plaintiff a note for 
$300 only and delivered the same to her without her 
knowledge or approval of the exaction for his own 
exclusive benefit, her right to recover both the principal 
and the interest of her note would not be impaired.” 
Call v. Palmer, 116 U. S. 98-102. 

I 

Appellee, Anna V. Livingstone, purchased the hotes at a 
discount of 5% from their face value. In Metropolitan 
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Loan & Trust Company v. Schafer, 44 App. D. C. 356, 
this Court, at page 373, says: 

‘‘Negotiable notes, bonds and commercial paper are 
a marketable commodity, and are worth just what they 
will bring in the market, irrespective of face value. 
Their value depends upon the redemptive capacity of 
the maker or endorser or the value of the collateral 
bv which thev are secured, and the difference between 

% V 

the face value and the price realized on the market 

cannot be distorted into usurv.” 

•> 

The case of Medical Arts Building Co. r. Southern Fi¬ 
nance & Development Co. et ah, 29 Fed. Rep. (2d) 969, 
involved the sale of second mortgage bonds at a discount 
of twenty-five per cent of their face value, in accordance 
with an agreement to that effect with the broker effecting 
the sale thereof, i Before the sale was consummated the rep¬ 
resentative of the purchaser of the bonds discussed with 
the representative of the maker of the bonds the terms 
of the proposed bonds to be secured by a second mortgage 
before the bonds were printed and dictated the terms of 
the bonds as to maturity, etc. These facts, it was con¬ 
tended, were convincing that the transaction was intended 
as a loan and not a sale of the bonds. 

The Court in holding that the transaction was not a loan 
at usurious interest savs, among other things: 

i4 lt is generally agreed as a matter of principle that 

to constitute usurv there must exist an intent to exact 

•> 

more than the legal maximum for use of money. Bank 
of U. S. v. Waggoner, 9 Pet. 399, Wood v. Babbitt, 
149 Fed. 822. The plea of usury in this case is predi¬ 
cated upon the premise that an unfair and unreason¬ 
able exaction is effected bv the contract under which 
the bonds were issued and sold to the Alamo Amuse¬ 
ment Company. This is the special defense of the 
building company (maker of the bonds), and the burden 
is cast upon it to prove its plea of usury, complainant 
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ponderance 
rong, clear 


having made out its prima facie case by tl|ie introduc¬ 
tion of the bonds of the original mortgagejwhich were 
issued under the authority of the directors land officers 
of the building company. Lowenstein & Sons v. British 
American Mfg. Co. (C. C. A.), 7 F. (2d) 54 It is also 
incumbent upon the building company to establish the 
facts necessary to constitute usury by a pre] 
of the evidence. The evidence must be st 
and convincing and of such a character ai to satisfy 
the judgment of the Court. Woods v. babbitt, 149 
Fed. 822, Houghton v. Burden, 228 IT. S. ljbl. Usury 
is not established bv merely showing tlutt the bor- 
rowing company realized less than par foij its bonds. 
It was conceded by the building company in Contracting 
with Dee for the sale of its bonds that thev tvould have 
to be sold at a discount. That fact alone did not mean 
that the discount was considered or thought to be- 
usurious. It is a matter of daily occurrence that bonds 
are sold at a discount’’ (cases). 

i 

The statute touching usury which the appellant is at¬ 
tempting to invoke, does not invalidate the mortgage or 
deed of trust given to secure the payment of tjie debt or 
impair the right of the trustees named in thje deed of 
trust to sell the mortgaged property under the power 
therein contained. It would not thereby, as contended by 
appellants, change this appellee from an innocent holder 
with respect to the actual amount paid for the note to a 
holder with notice, and bv reason thereof forfeit all of her 
rights of recovery of the debt or any part thereof or her 
right to foreclose the deed of trust. She would, in any 
event, be entitled to recover the amount which she actually 
paid for the note. In other words, she would b^ a holder 
with notice only to the extent of the amount of the unlawful 
interest exacted and paid. Mollohan v. Masters, 45 App. 
1). C. 414. 

! 

However, as decisive on the situation of this particular 
appellee, she cannot be charged with usury (as Appellants 



20 


attempt to charge her), on account of any commission or 
bonus paid by the borrower to his own agent for services 
in negotiating or procuring the loan. See: 


Whaley v. American &c. Co., 74 Fed. 73; 

New England Mtg. Security Co. v. Gav, 33 Fed. 636; 
Union Mortgage Banking & Trust Co. v. Hagood, 97 
Fed. 360; 

He: Williams, 252 Fed. 924; 

Title Guarantee & Trust Co. v. Wheatfield, 123 Md. 


458, 91 All. 757 

and numerous cases cited in note to 21 A. L. R. at p. 


The only way appellants attempt to connect this appellee 
with the transaction is because she purchased the notes in 
question at a 5% discount. It is the law that persons pur¬ 
chasing or discounting notes or bills of exchange are not 
chargeable with usury because of commissions or bonuses 
exacted from the maker by agents employed to negotiate the 
transaction, where he does not share in such exaction, or, 
at. least, where he neither shares in nor knows of it. (’ole- 
hour v. State Say. Inst., 90 Ill. 152, Baldwin v. Doying, 114 
X. Y. 452, 21 X. E. 1007, Huber v. D’Esterre, 180 App. Div. 
220, 167 X. Y. S. 835. See Annotation to 21 American Law 
Reports, at page 839. 

In Borcherling v. Trefz, 40 X. J. Eq. 502, 2 Atl. 369, 
cited by the appellants on page 9 of their brief, the court 
says: 


“If the $5,000 was taken without the knowledge or 
against the will of the lender, he, notwithstanding the 
fact that the contract of loan was in fact usurious, is 
not affected bv its illegality, and may enforce his mort- 
gage; but if, on the contrary, the $5,000 were taken 
with his knowledge, then he was a participant in the 
illegal transaction.” 
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i 

See, also: long annotation to this principle, iA 21 Ameri¬ 
can Law Reports, at page 841. 

Besides, appellants never made any tender of jthe amount 
they claimed to be due. 

In the case of Annapolis Co. v. Wardman, 59 App. D. C., 
321-322, this Court savs: 

‘‘He who seeks equity must do equity. The usual 
illustration of this maxim is the case of a borrower of 
money on usurious interest, who comes into] a court of 
equity to ask for relief by having the transaction set 
aside. Equity will not afford him redress except upon 
the terms of returning the amount actually borrowed 
with lawful interest, because it is inequitable that the 
person who has loaned the money should) have the 
amount with lawful interest returned to him, jso that the 
borrower should be relieved from his unjust obligation 
to pay a usurious rate. So also a mortgagor who files 
a bill to redeem . must offer to do equity by paying the 
mortgagee his debt , interest and costs.” (italics sup¬ 
plied.) j 

Certiorari was denied in 282 U. S. 867. 

The case of McQuiddy v . Ware, 20 Wall. 14, is cited by 
the court in the Annapolis Co. v. Wardman case, above 
quoted, and from this case the following excerpt is taken: 

“Apart from all this, the maxim that he who seeks 
equity must do equity in the transaction in respect to 
which relief is sought, has not been observed by this 
complainant. While admitting his indebtedness, and 
that it has existed for ten years or more, hd does not 
make a tender to the court of what is justly due, 
although he is asking the court to set aside the pro¬ 
ceedings by which this indebtedness was satisfied, on 
the ground of their absolute nullity. The willingness 
to pay what is found to be due on the adjustment of the 
accounts for rents and profits is not the sort of offer 
required of a person in the situation of this com¬ 
plainant.” 

See, also Stanley v. Gadsby, 10 Pet. 521 (p. 522). 


The trial court found, however, that appellant Kenneth 
M. Livingstone was the agent of the plaintiff, and that this 
appellant purchased, at a discount, the notes in question. 
In this situation, she is not chargeable with usury (if any 
such exists). See Annotation, 21 A. L. R. p. 839. 


Are Appellants in a Position to Urge Usury? 

The court will note that appellant Annie H. P. Kent con¬ 
veyed the property, upon which the notes involved in this 
suit are secured, to a corporation known as Patrick Prop¬ 
erties. Inc*. (R. 72), and thereafter this corporation trans¬ 
ferred the property to appellant Tyler G. Kent (R. 72). 
The transfers were made, in each case, subject to existing 
liens nf record i (R. 73): and the amount of the mortgages 
were subtracted from the purchase price (R. 73). While 
appellant Annie II. P. Kent testified she owned all of the 
stock of Patrick Properties, Inc*, this was not the fact (R. 
84) where she testified that she did not know who held cer¬ 
tain outstanding shares of stock. 

It would make no difference in any event, for this Court 
lias decided that: 


“The corporation is a distinct entity, and the prop¬ 
erty acquired by it belongs to it, and not to the stock¬ 
holders. This is true even when all the stock is owned 
by one person. 

See Eichelberger r. Arlington Building, 52 App. D. C. 23, 
280 Fed. 997. 

Appellant Tyler G. Kent (and the corporation) took the 
property subject to existing liens of record. In this situa¬ 
tion, the right of the vendee to raise the question of usury 
in reference to a mortgage or other lien placed thereon by 
his vendor, is quite generally denied by the courts; and 
this is true where the vendee takes subject to the mortgage . 
and the amount of the same is deducted from the purchase 
price. 
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Under these circumstances, his position, on principle, is 
in no respect different than what it would ha|e been had 
his vendor counted out in cash the sum specified in the 
mortgage, and placed it in his hands as his messenger, with 
direction to pay it to the mortgagee in discharge of the 
mortgage or lien, and this is true, whether tljere was in 
terms an express promise to pay, or not, as a promise will 
be implied under such conditions. See Hiner v. Whitlow, 
66 Ark. 121, 49 S. W. 356; Stein v. Indianapolis feldg. Loan 
Bund &c. Asso., 18 Ind. 242, 81 Am. Dec. 353; Frost v. 
Shaw, 10 Iowa 491; Morris v. Floyd, 5 Barb. (N. Y.) 130; 
Anderson r. Oregon Mortgage Co., 8 Idaho 41|8, 69 Pac. 

130; Smith v. McMillan, 46 W. Va. 577, 33 S. E. 2i83. 

i 

Further, it is not necessary that the agreemenj; by a ven¬ 
dee to assume and pay a mortgage be incorporated in the 
deed, where the amount of the same is deducted from the 
purchase price. Mahoney v. Mackubin, 54 Md. 1^68. 

And where a purchaser of land covered by a usurious 
mortgage assumes the same as part of the consideration, 
lie cannot thereafter, by a subsequent agreement with his 
grantor, obtain the right to make the defense jof usury. 
Hartlev v. Harrison, 24 N. Y. 170. 

A purchaser of real estate, whose deed of conveyance 
recites that the mortgagor quitclaims to the grantee 4 4 all 
the right in equity of redeeming which he ln|d in the 
premises’’ thereby acquires simply the equity of redemp¬ 
tion, and cannot make the defense of usury, j Green v. 
Kemp, 13 Mass. 515, 17 Am. Dec. 169. See also: Cramer v. 
Lepper, 26 Ohio St. 59, 20 Am. Rep. 756; Dolmanj v. Cook, 
14 X. J. Eq. 56; Conover v. Hobart, 24 X. J. Eq. li£0; Lee v. 
Stiger, 30 X. J. Eq. 610. 

Where premises encumbered by a usurious trust deed 
pass through several hands, the purchaser buying simply 
the equity of redemption, of the mortgagor, and s|ich trust 
deed was excepted out of the warranty of title,’and the 
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amount due was excluded and deducted from the purchase 
price, the presumption is that the encumbrance “as it ap¬ 
peared on its face, formed a part of the consideration,” to 
be paid in each case for the lands, and the mortgagor, hav¬ 
ing conveyed only the equity of redemption, will be held to 

have affirmed the validitv of his usurious contract. Esslev 

• % 

v. Sloan, 116 Ill. 391, 6 N. E. 449. 

In Phillips v. Ogle, 211). C. 199, at page 207, the Court, in 
speaking to this point, says: 


“We think that the rule in reference to such mat¬ 
ters” (usury pled by a grantee) “is well established, 
namely, that a person not interested in the matter can¬ 
not set up a usurious consideration for a deed. Such 
a defense must be made by the party from whom usury 
has been exacted and cannot be made in a collateral 
proceeding.' ’ (Citations.) 


Appellants contend that there was legal privity between 
Annie II. P. Kent, the corporation, and Tyler G. Kent, 
which takes them out of the rule above stated. 

The phrase legal privity as used in this connection means 
those upon whom title or an interest is cast by law, and not 
those who have become interested through contract. 
Harper v. Building Co., 55 W. Ya. 149, 46 S. E. 817, 2 Ann. 
Cas. 42. 

It is therefore respectfully submitted, under all the facts 
in this case, and the law applicable thereto, that the decree 
of the lower court in dismissing the bill of complaint was 
correct, and the decree should be affirmed. 

Respectfully submitted, 

Edward C. Kriz, 
Attorney for Appellees, 

1416 F St. N. TP. 
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